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ABSTRACT 



I "This hearing^ the third in _ a_series , was held to 

further consider proposed legislation tS. 2856) amending the Sexual 
Exploitation of Children Act of 1977. Specifically, federal child ' 
pornography laws were examined to determine how the interests of 
children could best be protected without unduly restricting First 
Amendment guarantees of freedom of speech and expression. Testimony 
explored ijssues generated by the decision of the Supreme Court in the 
case of New York versus Ferber. In that decision, the Court ruled 
that the states constitutionally could ban the distribution of 
sexually explicit\mater ial depicting minors, even if the material was 
not legally obscene- The 1977 federal statute against child 
pornography, covered only legally obscene material^ In view of the 
fact that the Ferber decision gave Congress the power to ext'end the 
statute to cover non-obscene sexually explicit depict ions of 
children, the issue' set before the committee was whether or not the 
coverage should be extended by Congress. Two questions guided the 
inquiry: (1) is the volume of rfon-obscene child pornography 
significant enough to justify commitment of enforcement resources to 
that area? and (2) Precisely what material should be prohibited? 
Approximately half of the document .consists of material_f rom court 
records concerning the book, "Show Me! A Picture Book of Sex for 
Children and Parents." 
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FRIDAY, DECEMBER 10; 1982 

ti.S. Senate, 
Subcommittee on Juvenile Justice, 

Committee on the Judiciary, 

Washington, f}.C. 

The subcommittee met at 9:50 a.m., in room 2228, Dirksen 
Senate Office Building, Hon. Arlen Specter (chairman of the sub- 
committee) presiding. 

Present: Senator Grassley. . . - 

Staff present: Mary Louise Westmoreland, counsel; Ellen Green- 
berg, professional staff member; and Suzanne Spiegel, staff assist- 
ant. 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR 
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM- 
MITTEE ON JUVENILE JUSTICE 

Senator Specter, The hearing will come to order of the Juvenile 
Justice Subcommittee: Iregret we are somewhat late thjs morning, 
ladies and gentlemen. We have been working on a couple of other 
subcommittee matters including the Justice Assistance Act and the 
career criminal bill. Some of the unanimous-consent arrangements 
that we are trying to circulate on the floor have necessitated our 
being somewhat tardy and I am sorry for that. 

_ Today- we are conducting the third in a series of hearings by the 
Senate Juvenile Justice Subcommittee-on the sexual exploitation of 
children: The first hearing on November 5, 1981, explored the 
nature and scope of child exploitation while the second hearing fo- 
cused on the Federal law enforcement response to this problem. We 
will how examine the Federal child pornography laws to determine 
how we can best protect the interests of our children without 
unduly restricting our first amendment guarantees of freedom of 

speech and expression. ' 

Over the last 20 years, child pornography has become a multimil- 
lion-dollar industry, victimizing thousands of children. Yet, it was 
hot until- 1977 that Congress passed the Protection of ^Children 
Against Sexual Exploitation- Act. This Federal law prohibits the 
production and commercial distribution of materials depicting chil- 
dren under a_ge 16 engaged in sexually explicit conduct f if the mate- 
rials are .to be mailed or otherwise transported in interstate com- 
merce. The act also prohibits the transportation of minors across 
State lines for prostitution or any other form i of prohibited sexual 
conduct for the purpose of commercial exploitation: 

Mi 



The ddic-siti* balance between protecting children from sexual 
abuse and guarding first amendment rights was shifted by the Su- 
preme Court's recent decision in New York y. Ferben For the first 
time', the Court ruled that the compelling- State interest in safe- 
guarding the physical and psychological well-being of children con- 
stitutionally Justified the prohibition of nohobscerie sexually explic- 
it photographs. 

The .Court also declined to invalidate the New York law on the 
grounds that it overbroadly prohibited such legitimate works as 
National Geographic-phgtographs or illustrations in a medical text 

Shortly after the Ferber decision, I)introduced S, 2856 to address 
this'problem. This bill expands the Sexual Exploitation of Children 
Act to eliminate the requirement that materials depicting sexually 
explicit conduct involving children under IB meet the obscenity 
standard to fall under the act's prohibition. To avoid the potential 
overbreadth problem acknowledged by the Supreme Court, S, 2856 
would require that materials which depict nude childr\n^aot engag- 
ing in sexually explicit conduct must continue to meet the constitu- 
tionally nnindated obscenity standards. 

[Tex^of S. 2cS5(i follows:] 
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s<ii{i:ss q OQEfC 

Tn Jiilifinl fhr' Siv'.UmI K \|>lnit :it irm i)l < "liildn-n Art ot 1<)77. 



IN fill] SKNATK OF TIIK I NITlM) STATICS 

An;t st in {irtrivlntivc ihiv, Atni'ST IT), 
Mr *>\<\i ilk mlnnlm mI tin I'nllnw mij lull 0 w tin li was r< ul I win' -tml n«f( rn il to 
the ('imiinitlre mi tin- .Imiiciary 



A BILL 

To amend the Sexual Exploitation of Children Act of H)77; 

1 Be it enacted htj the Senate and House of Hepvcxcnta- 

2 tires of the I'nitcd States of America in Congress assembled, , 
\\ That section Hi)] of title* IS,- United States Code, is amend- 

4 ed in subsection (c) — 

5 (1) by sinking out "3 1 0,000" and h:«ertirig in lieu 
(; thereof $75 .()()()" ; and (2) hy striking out "$15,000" 
7 and inserting in lieu thereof "$ 1 50, 000". 

H Si><\ L>. Section 2:252 of title 18, United States Code is 
amended— 

10 (1) in subsection (b)(1). hv striking out "Tor the" 

11 ' through ''obscene" and inserting in lieu thereof "any"; 
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v (2) in subsection (a)(5) by striking out "for the" 
through "obscene" and inserting in lion thereof "any"; 
and 

? ; - 
(.'*) ni subsection (hj — 

(A) by striking out "$10,000" and inserting 
iii lieu thereof "$7;"), 000"; nnd 

(B) by striking 0 iit "$15,000" and inserting 
in lieu thereof 4 '$1 50,000". 

Skc. :>. Section 2^ of title 18, United States Code is 
amended — 

(1) in clause (i>)(Ej by striking out "lewd exhibi- 
tion" -uul inserting in lion thereof "exhibition without 
literary, artistic, scientific or educational value"; and - 

(2) in clause (3) by striking out 'for pecuniary 
profit". 




Senator SnaxKir Today w< ; m;e ri^ to have a s"i;rU^'o( wit- 
nesses luaded bv St Miii tins Press in New York City W< arc 
going to have Mr. Robert Pit loi\ chief of the Aj)j>e;ils Hiireati of. the 
Manhattan district attorney s office; Detective Joseph iJnggerty; of 
tho morals division of the D,C. Metropolitan Police department; 
and Dr. John DiHiritfHam, , codirectbr, special projects of the Wash-j- 
ington Sehooi of Psychiatry. • . 

I am pleased to have with me on the i/inel this morning the dis- 
tinguished Senator from Iowa, Senator (JrassLey, who has taken the 
lead on legislative initiative in the fiel^of child pornography. We 
have worked together on the Judiciary Committee now for 2 years, 
and it is a pleasure to have him with me on this panel. And 1 now 
turn the podium to you, Senator Grassley, for any opening com- 
ments that you may wish to make. 

OPF.SISC S11ATK.MKNT OK HON. CH.AKLKS K. CRASSPFY; X hs. 

SKNATOK FUOM THK STATK OF IOWA > 

Senator Ckasslky. It will be my pleasure to work another 2 
years or longer with you on this committee when wc start the new 
Congress. . 

First of all, I want to commend you for your, unfaltering dili- 
gence in seeing that this and other problems relating to the victim- 
ization of.our youth are aired so that we might begin the next proc- 
ess, a difficult process, of rehabilitation, 

I am aware that the subcommittee that you chair has conducted 
hearings on the problem of runaway and homeless youth. Child 
pornography might be labeled a "fallout" from the runaway prob- 
lem in that homeless .youth, alone and without resources, often 
emotionally disturbed, risk being victimized by ' exploiters. They 
may become involved in prostitution and in forms of delinquency 
which involve major costs to the youths themselves and ultimately 
to society at large. , . 

I am happy to ±>ay that an amendment that I offered to the Vio- 
lent Crime and Drug Enforcement Act-of 1<)S2, which I might add, 
Mr. Chairman, vou cosponsored, was adopted ui tiae criminal pack- 
age and passed 'on October 1, 1082. In general terms, this amend- 
ment differs from S. 2So<> in that it more closely follows the Su- 
preme Court's opinion in Neir York v. Fcrhcn which was decided in 
July of this year: Specifically, this amendment elimimttes the re- 
quirements of legal obscenity from Federal Child pornographv stat- 
utes:- It also removes the commercial limitation provision of IS 
U.S.C. 22.12 in recognition that many of the individuals who uistrib- ^ 
Lite materials covered by the statute do so by trade or exchange 
without any commercial purpose. ' : - 

S. 2Kf)() contains a provision that would not restrain the distribu- 
tion of/ materials involving minors 'if the materials contain "liter- 
arv, a tistic, scientific*, or educational value." The bill is per Imps 
attempting to exempt from prosecution materials such as National 
Geographic issues or perhaps the "Show Me" volume that will be 
referred to at today's hearing. ' : 

Nevertheless, the Supreme Court did address and assess this def i- 
nition and concluded that it would not properly control the type of 
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depictions that~we are Irving for all practical purposes to 
KUish. The Court staled, and i quote: 

A work vvhith, . takrn on the. whole; contains serious liierarv, nrtisiic, political or 
M-u'ontK Vl ihii. may lu-vvrilioli'sx embody th> hariJesl core of child pornography. ' 

The ( '(Hi i t then went on to quote from the .memorandum of As- 
semblyman i.ash«'r-ui support of the disputed New York regulation 
and noted: 

. I 1 ; ti l :n, ' U : KirM u ' lhr ' '"i'i 'Avho has been abusech wither or hot the material 
ha> .1 Itt.T.uv, artistic, j.nlnifai. or social value ' * * 

The Court therefore concluded that the Miller standard is an Im- 
plausible solution to the child pornography problem. 

Mr. Chairman, I am aware of how anxious you are to create a 
record here today so I am not going to take any more time, but let 
mecondude by noting thai Congress designated U)8i as the "Year 
of the Child," It is my hope that his. 1 } will become known in Con- 
gress as the year we made good on that promise, both in fact and 
m torm. 

Senator Si-kctkk. Thank you very much,. Senator Grassley. 
| The prepared statement of Senator Mathias foIIo\vs:| 
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- .. PStATHMKNT. .Ol\..J"iIJNZi'rul.< . CH AHJ.I.iJ. .Mu'C , . MAT M„ I AS ; . J!< . . . 

liEFCIU-: THK SKNATr. J.UD I C I. A f<V i".U HC.'liMM IT'I i :i ■: <>:j J ! !VKN ILK J'JSTIii. 

* • 

As .i riiembi r of t r." Swbcumin i tf re oh v» -h : I .J ui; t. i ••«■ ; 
I wo-.i id 1 i K 1 • to rnnuiii'h'] M< mm tor \\\ >• ■»:•!< • f for > -t >n vi - n i n< > 
these r i rid s c 3 r i proposed amendment, s re- the Pruted i<m 
6F Ch'IIdreii Aqa i nst -SeXuii 1 Exploitation Act. of ] f »77. Al- 
though other enqaqemonts prevent me from a r rend i rui Uv 
hearing, J remain intensely int crested in tin- siiIj j i 'ft. 
matter of these proposals,, and J plan to review the 
proceed i Has rod.iy with qroat can-; 

The immediate impetus for the legislative proposals 

which will he considered today is the decision of the 

United States S dp feme Court in the case of Now_Yo_rk v. 

— - — — — — . - - - 

For her. rn that doc: is ion, handed down last July 2, the 

Court ruled that the states could constitutionally ban t h" 

distribution of sexually explicit material depict i.rid mi hor:^, 

even if the material was not legally obscene, as t-he 

Supreme Court has defined that term. The 19 77 statute 

against child pornography reaches 'only material that is 

legally obscene. Unquestionably , the Forber deci sion aives 

Conqross the power to extend the statute to cover other, 

non-obscene sexually explicit depictions of children: 

Often our legislative decisions in the area of pornography 

turn on whether or not the Conqross may , in conformity with 

the First Amend men t , enact a given regulation. Today, we 

heed riot concentrate exclusively on that question. ^ Instead, 

we must turn to the sometimes knottier query of whether 

we should take a step which we believe Che Const! tutioh 

will permi t . 

two cohsideraftohs ought to inform our deliberations 
oh that question: The first is a purely practical concern. 
Is the incremental volume of non-obscene ' child pornography 
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' ■! i ' r .it - - . 1 i 1 1 t he tii 1 > I 1 1 j t I,.- i ■■ .. t 1,m I ■■■ • ■ l.i I I 

: ipl.v , v%i, i.i, v 1 I In- t < , t I ■ : 1 - til . I , ■■ m i * y : 
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i i t oi i Mail t !i i :. I ■ > :.ay ,i hi in t u< in i i! :•• >'i\> 



If W.ri the oj iiiii-ii the experts who 

i i "ii i t i t il lii.- 1 < ii e i lie i \ miiti i t i «.■».■ f r tit t 
:• i i-t tili I I y i» I I i>l t ti* ■ Hi Lit » -■ i i iil is i lii r . i "r <■ 
iir i'uM.i.I 1 y fi >h>; i dei ed. ('Hi I d pd r hb< j r npiiy 
tic obscene under the eiifieht st .liuhi i -is 
.... I n eomj i 1 1 i s< >n with this h 1 a t ah t 
\_" 1 1 m >i| i' 1 1 p 1 1 y t n< hi - obs. '(mi i.' materials t ha • 
d< -pi < - t children iire very, few ami v»m y 
i r ;ponr.e< pien t.i a ] . .Thus. it. .would. .he 
ex) r»;r_;u> 1 y unw i se trg ._ ] ec >pa r d i /p . t hi? 
i; f 1 1 •> ; t i veness o f any federal el poll to 
« 'i <nihnt ha rd-oore oh i 1 d por noq r .tphy hy 
,i 1 v,( > a t t erupt l iK} to p r oh l b i t the sa 1 r 
and distribution o f . . . nun - oh so» -ne . . . 
materials. 

, ,i M * ■] live year:; ' exp< • r i < uice with t he child pta ir ><n <i| >hy 
1 1 u t \ ■ , we h' iu Id i "V i ew t ) i j i ; eonc I u s i on about non « a >si ene 
it >'i'i.i I :;, a nd r>'ijXii!!iiii(' the a s s amp t ions undi ■ r I y i xv j the 



of i-.i-xu.il lv i->:plii'if r:.if i-i- la 1 iii'mIviim ;:i : > r si , it .h hut 

tell lift pii 'i' i 1 ! y how 1. ma rh.it ;:t r' i a. ■ r.lv iu Id ! • i ! . *a' i t i itia f P 

■•r)i)i;,-rn:; hav» • {»••• n r t i :s -d.i about whe f lie ; a f - r «• h : b i ? ; in > ■ : : 

al! .such irati'M-ii; r. ■■ i.inl 1 vr.a of ch»' cont.-xt (if p resent a t l on 

f>r f .'i-.-opf of d i :i r r j hu t. i on , mt :ljr sw. i-p too hi'o.idly, h'othina 

in t h" Kerbj-r f'h\ m i s i on dot. raet.fi f rorn the pr i iu* ip 1 h; i\ 

p roh Lh i t i nns on oxprcss i on ,i:i.J pah 1 i eat i on rr nr. t h« • j'r<'i.'i:?t ly 

drawn. We i: ^ !ii-re to f)rot.ei;t eliildri/n ,v.i i irist tlie horror:; 

of sexual exploitation; we a r- ■ not. here fin isup.pfess or 

i nh" i h i I the exh fi-ssioii of pnriC rovers i a j nicai; ori fi"X\i.» 1 ; t.y 

c.' r on. a ny o the r nub j oc t . 
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'I'j.i- Iii;t i'i xi tni'i,:;!-:; .it this hi>arin<j siitincfits Chat wo 

I ?: delay ni.ifco a ijood beciihnrha in eonip i I i rvj the data 

wh:i*h wu n.-.^i to liui^t' a wise aha well-informed decision. Wc 

all shar" ah inf»'r«'st. sr. effective enf orcomerit of the child 

hoj-r-r .1 r.ss-hy law?. Wo <a 1 1 shan" a fundamental i*onmi tmerit to 

:.r-ot"f't t lit* nation's rUi jdrim. P<.-n.itnr Specter has launched 

.i t iir.ely effort to improve the of f oc t i voness of enforcement, 

tl) ^."K'^Ti — that fundamental ebmnutnicht ; I am proud to • 

; o i n him in that e f fort! 
i f *_ _ _ _ __ . 

Senator Specter. At this time I would like to call on Mr: McCor- 
mack and Mr, Rich to step forward. .. 

Mr: MdCoRMACK. Senator, may I have counsel to bt. Martin s 
Press sit with me, Mr. Roy Gainsburg of.Szold & Brandwen, in 
New York City? _ - , : r 

Senator Specter. Well, J do jiot know that you jneed counsel for 
these purposes since this is not custodial interrogation, but you cer- 
tainly are free to have counsel: We welcome him, 

Gentlemen, we very much appreciate your joining us for this 
shearing today. And let us start?with you, Mr. McCormack. 

STATEMENTS OF THOMAS J. McCORMACK, PRESIDENT, ST. 
MARY'S PRESS, NEW YORK CITY, ACCOMPANIED BY ROY 
GAINSBURG, ESQ. SZOLD & BRANDWEN, P.C., NEW YORK CITY; 
AND R BRUCE RICH, WEIL, GOTSHAL & MANGES, COUNSEL, 
FREEDOM TO READ COMMITTEE, THE ASSOCIATION OF AMERI- 
CAN PUBLISHERS, NEW YORK CITY 

Mr. McCormack^I understand that all of you on the committee 
have had an opportunity to read the statements that each of us has 
prepared, and I have been asked this morning if we can, in a sense, 
hurry to the essence of what we have to say. 

Senator Specter. Yee^our practice is, Mr. McCormack that your 
statements will appear in full in the record and we would ask that 
you summarize the highlights, leaving the maximum time availa- 
ble for Questions and answers. - - r 

Mr McCormack: All right. The first four or five pages of my 
statement simply tell who I am and what the company is in an at- 
tempt to persuade you that the credentials of St. Martin s Fress 
are such as to suggest that pornography, and obscenity, and harm- 
ful books are not our standard fare. * . . - , , 

1 then go on in those pages to describe the origin of the book 
"Show Me" which Dr. Fleischhauer-Hardt is the author of, and 
who the photographer is. I describe the circumstance of the cre- 
ation of the book and the impulses behind the creation of the book, 
the premise that rah through Dr..FleiscMiauer-Hardt s mind. All of 
that is in the prepared statement that you have before you. 

It is only late in the statement that I finally say how I shall try 
to be specific about sections 2252 and 2253: I do not quarrel with 
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tl^inenasivm penally a;.<i (here certainly is such a thing. in this 
world as ( h,!(j abuses. and 1 also agree that it can take the form of 
sexua exploitation that this law is addressing, The law aims to 
curtaU -niis exploitation by banning its sometime, product. I think I 
wnderstarid-mast of the thinking behind the laws up to now 

_}\htu\ the Supreme Court upheld the New York statute, it did 
express^ qualms about the potential overbroad application of the 
aw and it foresaw the possibility that the statute Would be used to 
ban works that the original legislators had not intended to ban I 
know they did name explicitly National Geographic. We had 
reason h> believe they had other works in mind. 

It is my layman's impression that the Supreme Court does not 
write laws; it weighs them; you, the Members of the Senate, do" 
write laws and you can improve the phrasing of current laws 
which realize is exactly why all of us are here today. But if the 
Federal statute is 1 modified in the way I see it proposed, it will still 
he overbroad, it will still ban "Show Me" and it will ban many of 
the works now emerging from the new clinical and personal in- 
sights into human sexuality. 

Accepting that the Ferber films did exploit children and that 
they should be justly outlawed, I submit that it is possible to 
phrase the law in such a way that the Ferber films and those like 
them ran- be' banned while ''Show, Me" and books like it can be 
spared, Webster tells us that to exploit is to make use of meanly or 
unjustly for ones own advantage or profit. While I can agree that 
films Ijke Ferbers do exactly that, I can tell you that "Show Me" 
didnot; 

There are in fact children under 16 in "Show Me" depicted in 
conduct whether it be actual or simulated, stipulated as sexually 
explicit by section The depictions are hot confined to the ex- 

hibition of the genitals or the pubic area. This conduct was indeed 
prescribed by pr Fleischhauer--Hardt and performed so that Will 
McBnde could photograph it But 1 maintain that neither those 1 
events nor the book that proceeded from it was exploitative of the 
children: 

I have read Fleischhauer-Hardt's book a number of times., and I 
do not agree with all of it. But I have not one iota of doubt about 
her sincerity. She is intelligent, and she is experienced with chil- 
? e - n l * nd *! th sex education, and I have met the woman: She is a 
strict Freudian psychologist and what she conveys personally is I 
confess, no very great humor, but also no meanness or unjustness 
whatsoever She absolutely believes, and so do many others, that 
hiding the facts of sex from children is deeply harmful: She be- 
lieves that her book could not have done its job if children were not 
photographed in it. In her view, it is madness to try to pretend that 
children younger than Hi do not engage in sexual activity, either 
alone or with other*. Taxed with the question of why, among the 
photographs of erections in the book, one of them must be that of a - 
boy so young that he has no pubic hair, her emphatic answer is be- ° 
cause 1 ^year-old boys do have erections ^tnd it should be conveyed 
to them that other 12-year olds do, too. That it is normal. Besides,, 
she will ask, why do you want to hide the fact that boys have erec- 
tions/ 
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Again, and always the .point is not. that we need agree with Dr. 
Fleischhauer-Hardt but slie has a right to her views arid she is sin- 
cere in it, arid that many nonwicked people feel she is right, includ- 
ing the people in Germany who participated in the creation of her 
book. The children arid their parents knew- explicitly that they 
were being asked to pose for a book expressing Dr. Fleischhauer- 
Hardt's thesis and that it was aimed at prompting a totally xjpen 
and honest colloquy between parents and children about sex. They 
knew it was not for- A 2d Street films or for an under-the-counter 
magazine that intentionally panders to the prurient. They knew 
this, and I think it is a fair guess to say that they would not deem 
the authors-mean, unjust, or exploiters In any degree. 

If all of this is right, then I maintain it is incumbent upon you to 
devise language for sections through that would not put 

Fleischhauer in jab 1 for 10 years. There is, ladies and gentlemen, 
something wrong with any law that would do that. " -_' 

I think the remedy may lie in the phrase "without literary, artis- 
tic, scientific, or educational value." But not placed where S. 2856 
now has it because, as I have tried to make cl^ear, there are depict- 
ed in this book activities other.than mere exhibition of genitals. In- 
stead, I would use the phrase in such a way as to exempt any work, 
regardless of the sexually explicit conduct involved, that, taken as 
a whole, has serious literary, artistic, scientific, or educational 
value-Thus, while this revision would still achieve^he intent of the 
law, the term "educational" would exempt "Show Me" and books 
like it from unjust suppression: v . 

I can assure you that there are books like it. Just 3 weeks ago in 
New York, I rejected a book that was submitted to me by a London 
book house and I told them it would run afoul of American child 
pornography statutes. It is like "Show Me/' a book perhaps more of 
sexual orientation than instruction. It is photographic arid there 
were children in it. When I told the book agent why I thought it 
could not be published over here, he said: "You cannot be serious. 
This was riot made for 42d Street." But neither is "Show Me:" 

Senators, I suspect that there are no perfect laws. All we can 
hope to do is make good ones and then, from time to time, amend 
them to something still better, all the while pressing on toward 
perfection and knowing we will never get there. It is a noble pur- 
suit, made heroic to the extent that you will not relent in that 
pressing on, I urge you not to relent here. [ 

I guarantee that there will be those who will oppose you, and 
those who will be happy to see "Show Me" suppressed, not because 
they honestly believe that a half dozen children were meanly and 
unjustly abused and damaged in Germany 10 years ago, but be- 
cause they hate the book arid what Fleischhauer-Hardt stands for. 
"I would not have that book for my children," they are saying, and 
that is acceptable. "Therefore, you shall not have it for yours." 
And that, it seems to me, is not acceptable at all. 

Thank you very much. 

[The prepared statement of Mr. McCormack follows:] 
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Prepared Statement of Thomas J. McCormack 

Ay name is Thomas McCormack. I am president of St. 
Martin's Press, a book publisher based in New York. St. 
Martin's has a College Textbook division, a Reference and 
Scno£f rly Division, and a General Books Division. The„company 
• does approximately 600 books a year. We have Been the 

publisher of the who's who , the Grove's Dictionary of Music arid 
Mu sicians , the Complete works of- John Maynard Keynes, and the 
complete works of the. man who is possibly the most widely-read 
living author in the English language — the Yorkshire 
'">terinarian James Herriot. We are a subsidiary of the 
150-year old London publishing firm, Macmillan Limited. 

We have over the years published many books concern- 
ing children -- titles such as Baby Learning Through Baby Play , 
Ba by S e ns e , Your Child's First Five Years , works on autism, 
works on dyslexia. ^ 

In 1975 we published a book called SHOW ME! A Picture 
Bo ok o£ S e x f or -C-hildren and Parents . it has sold clo^e to 

200,000 copies in North America. It is the fate of>SHOW ME!, 

jt 

and books like it, that has prompted me to cone before you 
today . 

_ _ . . _ . _ . . _._ C 

SHOW ME! is a Volume of 176 pages, 34 of which are 

text explaining how to i/s e the book and the rationale behind 
it. The text was written by Dr. Helga Fie ischhauer-Ha rdt , a 
Swiss child-psychologist and sex educator. The bulk of the 
book is comprised of photographs by the award-winning American 
photographer will MCBride, who is Based in Germany. The book 
begins with pictures of two children of aBout eight who express 
wonder and bafflement about sex. The succeeding pictures show 
the developing sexuality of older children, through to adult- 
hood and* finally, parenthood. The pictures are thoughtful, 
affectionate and totally explicit. The authors devised the 
book as a tool for parents^to use in discussing sex with 

/ 
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children: They chose photography as a medium, because, In their 
words, "we are of che opinion that only &n explicit and 
realistic presentation of sex can spare children fear and guilt 
feelings related to_ sexual i ty . " 

The premise behind their effort was a firm conviction 
that a completely open, relaxed and rion- res t r ict i.ve orientation 
to sex Is the best way to bring children to adulthood with a 
healthy, happy sexuality: Children are not born with shame, 
guilt, f ea^ acid anxiety about sex, says Dr. Fleischhauer- 
H-ardt, they ana taught them. Generally, it is h6fi^'by outright 
^condemnation of sex that these feelings are engendered. It is 
reasonable to believe: that few children today are told in so 
many words that sei is a base and wicked thing; Instead, the 

:- • / ■ - 

\taboo is -usually 7 conveyed by a constant shying away from sexual 

X _ _ /_ _ 

masters, an air of embarrassment or scandal when they do come 
up, and by a comple te suppression of specific facts abou t sex . 
Prior to S HOW ME 1 , the leading sex orientation book for 
children was a cartoon book that talked li-berally about seeds 
and eggs, but the only illustration of the activity of. sex, of 
what happens between human be ings >; was a drawing of Mommy and 
Daddy^in bed with the blankets drawn up to their chins. 
Children are much smarter than they're given credit for at 
p ick ing up impl i c i t messages . Some th ing literal ly unspeakable 
is going on. It is neve r ,~ neve r shown. It must be awful. 

So Dr. Fieischhauer-Hardt conceived her book and 
wrote ity and McBride took the pictures in Germany ten years 

o> - 

ago. The book was first published by Jugenddienst-Verlag , a 
publisher of children's books sponsored by the Lutheran Church. 

St. Martin's translated the book and published it — 
and was promp-ily brought to court in three states and Canada. 
The cha rge was obscenity, and in all f ou r case s the book was 
exonerated. .Each of the judges based his decision on a 
perception that, while some condemned the book, others, in 
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s izable numbers and with respectable credentials and clear 
sincerity, thought it very valua-ble. That was enough under 
the F i rs t Amendment , and under the Miller opinion, to acquit 
the book . 

I realize that obscenity is not necessarily an issue 
here today, and I also realize that the freedom of speech 
protected by the First Amendment is not without limits, I have 
not come here to argue that anything and everything should be 
ailowed to be published. But I do think that SHOW ME 1 , — and 
other books that are of equal honesty of intent and that any 
court of law would judge do indeed have serious educational 
value — .should not be suppressed. 

And, ladies and gentlemen, SHOW ME! has been 
suppressed . Twe n ty states in the Union have ch i ld-abuse laws 
"phrased in a way that prohibits the selling of SHOW MEI . .One 

of those states is New York, where St. Martin's Press has its 

-jr* - ■ _ ■ ■ - 

offices. In the wake of' the Ferber decision, which upheld the 

constitutionality of these sta tu^es, we have been forced to 

wi thd raw the book from publication, although we are still 

^actively considering aelling the book in the thirty remaining 

states, if we are legally able to do so. If Sections 2252 and 

2253 of the Protection cf Ch i Idr^i^ Against Sexual Exploitation 

Act of 1977 are rephrased :-s proposed in Senate Bills S.2856 or 

S.2788, they will effectively ban the book in these remaining 

states, and SHOW ME 1 or any book like SHOW ME J will very likely 

never again be published in Ame r tea . 

SHOW ME ! was the forerunner in a new age of sexual 

education and orientation in America and throughout the wfcld. 

A.generatioh ago there: we re hot, as there a re now , c 1 i na.es 

whOs e therapeutic a litis are to teach healthy sexual a 1 1 i tudes 

and practices by getting clients to examine, manipulate and 

thus understand their own bodies* And there are books being 

created that explain — and depict — the methods of these 
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cl inics - More and more reasonable people now believe that 
suppressing the facts of sex, depriving young peopl e of an 
understanding of what therr body is and will be, creates much 
more harm than it ever prevented. The point is not that we 
should all ag ree with these advocates, bu t that we should 
respect — and, indeed, defend — their right Xd discuss and 
pursue the i r views . 

Now I should try to be specific about Sections 2252 
and 2253. I don't quarrel iwith the increase in penalty. There 
certainly is such a thing in this world as child abuse, and I 
also agree it can take the form of sexual exploitation that 
this law is addressing. The law aims to curtail this ex- 
ploitation by banning its sometime product — £ -~ that is, visual 
or print ma terial that depicts certain stipulated conduct wh ich 
the law in effect de fines as exploitative. — 

When the Supreme Court upheld the New York statute, 
it did express qualms about the potential overbroad application 
of the law. It foresaw the possibility that the statute would 
be used to ban works that the original legislators had not 
intended to bah. 

It is my layman • s impression that the Supreme Court 
does riot write laws , it we ighs them . ' You , the members of the 
Senate do write laws, arid you can improve the phrasing of 
current laws. Which, I realize, is exactly what you are trying 
to do now. 

Bu t if the f ede ral statute is modified in the way I 
see proposed, it will still be overbroad, i^ will ban SHOW ME1, 
and it will ban many of the works now emerging from the new 
clinical and personal insights into human sexuality. 

Accepting that* the Ferber films did exploit children 
and that they should justly be outlawed, I submit that it is 
still possible to phrase the law in such a way that the Ferber 
films and those like them can be banned, while SHOW ME I and 

books like i t can be spared. \ 

V 

,i \ 

1 Q 
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Vebs ter tolls us that "to exploit" is "to make use of 
meanly or unjustly for one's own advantage, or profit." I can 
agree that films 1 ikeyte rbe r ' s did exactly this; I tell you 
SHOW ME I did riot. 

There are in fact children under sixteen in SHOW ME 1 
depicted in conduct — whether it l>e\actuai or simulated 

stipulated as "sexually explicit" by Section 2253. The - 
depictions are not confined to the exhibition of the genitals 
or pubic area. This conduct was indeed prescribed by Dr. 
Fleischhau^r-Hafdt, and performed so that Will McBride could 
photograph it. But I maintain that neither those events nor 
the book that proceeded from them was exploitative of the 
childreri. 

I have read F le ischhauer-Hardt ' s book a number of 
times; I don't agree with all of it, but I have not one iota of 
doubt about her sincerity. She is intelligent, and she is 
experienced with children and with sex education. And I have 
met the woman. She is a strict Freudian psychologist and what 
she conveys personally is , ' I will confess, no very great humor 
but also no meanness or un justness whatsoever. She absolutely 
believes — and so do many others -- that hiding the facts of 
BoxfLOm children is deeply harmful. She fcelieVes that her 
*bocK could not- have done its. job if children were not 
photograph^! in it. In her view, it is madness to try to 

pretend that children younger than sixteen don't engage in sex- 
ual activity either alone ot with others 1 . T*ved with the ques- 
tion of why, among the photographs of erections In the book , one 
of them must be that of a boy so young he has no pubic hair yet, 
her emphatic answe r is "because twelve-year-old boys do have 
erections. It should ^e conveyed to them that othe r twelve- 
year-olds do too, that it is normal." Besides^she will ask, 
"Why do you want to hide the fact that boys have e rect ions? " 

- Again and always the point is not that we need agree 
with Dr. Fie ischhaue r-Ha rdt , but that she has a right to her 



17. 



view, that she is sincere in it, and that many non-wicked 
people feal she is right — including the people in Germany who 
participated in the creation of her book. The cniidren and 
their parents knew explicitly that they were being asked to 
pose for a book expressing Dr. ^le ischhaue r-Ha rdt ' s thesis, arid 
that it was aimed at prompting a totally open arid honest 
colloquy Between parents and children about sex. They knew it 
Was not for a 4 2nd street Eilih" of for an under- the-'cduiri iter 
magazine that tntentially panders to the prurient. They knew 
this, and I think it is a fair guess to say they would not deem 
the authors me an, unjust or exploitative in any degree. 

If all of this is right, then I maintain it is 
incumbent on you to devise language for Sections 2251 through 
2253 that would not put Fleischhauer-Hardt in jail, for ten 

jyeafs. There is, ladies and gentlemen, something wrong with any 
law that would do that. 

I think the remedy may lie in the phrase "without 
literary, artistic, scientific or educational, value.* But not 
placed where S.2856 now has it, because, as I have tried to 
make clear, there are depicted in this book activities other 
than mere exhibition of genitals. Instead, I would use the 
phrase in such a way as to exempt any work — regardless -of the 
sexually explicit conduct involved — that, taken as a whole, 
has serious literary, artistic, scientific or educational 
value. Thus, while this revision would still achieve the 
intent of the law, the term "educational" would exempt SHOW ME I 
and books like it from unjust suppression. # 

And I can assure you there are, or would be, books 
like it: just three weeks ago in New York I rejected a book 
proposal from a British book house that may very well run afoul 
of U.S. child pornography statutes. It is, like SHOW ME I , a 
book perhaps more of sexual orientation than instruction; it is 

.photographic, and there are children in it. When I told the 
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book agent why i thought it couldn't be published over here he 
saia, "You can't be seriousl This wasn't made for 42nd 
street." But neither is SHOW ME1 . 

Senators , I suspect there are no perfect laws. All 
we can hope to do is make good ones, and then from time to time 
amen a them into something still better, all the while pressing 
on toward perfection and knowing we'll never get there. It is 
a noble pursuit, made heroic to the extent that you will not 
relent In that pressing on. I urge you not to relent here. I 
guarantee there will be those who will oppose you, those who 
will be happy to see SHOW ME 1 suppressed not because they 
honestly believe that a half dozen children were meanly and 
unjustly abused and damaged in Germany ten years ago, but 
because they hate the book and what Fie i schhaue r-Ha rdt: stands 
for. "t would not have that book far my children," they are 
saying — • and that is acceptable. "Therefore you shall not 
have if for yours," — and that, it seems to me, is not 
acceptable at all. 

Thank you. 

Senator Specter. Thank you very much, Mr: McCormack. " 
We will hear now from Mr. Rich before proceeding to questions 
i rom t he pa n el. 

Mr. Rich, we welcome you here. Your Full statement will be 
made a_part of the record, and if you would summarize it, we 
would appreciate it. 

STATEMENT OF R: BRUCE RICH 

;._^ : :^ c }?:. Thank you, Senator. It is a pleasure to be here 6n 
behalf of the Association of American Publishers. 

The Association is the major book publishing association in the 
United States and I think it states the obvious to indicate that 
AAP s members are not pornographers nor do they profit from the 
business of child pornography. And it is ajso a fact that they, along 
with I think every other concerned citizen, deplore the types of 
child pornography which the Congress is here focusing upon and 
the child abuse attendant thereto, and applaud the legislative 
effort; 

;_ Why are we here, then? We have a deep and abiding countervail- 
ing concern and that is that the Congress not sweep so broadly in 
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its legislative initiatives as to deprive the American' public of im- 
portant, responsible, _nonp(>ni()graphic works which are not the 
stuff about which we believe your legislation is directed: 

We took some great measure of comfort in the present Federal 
statute, which provided, as you well know, for the requirement 
that prior to banning dissemination i of materials, those materials 
had to be determined to bp legally obscene. We felt such limitations 
appropriate and we wrote briefs saying so in the Ferber case. We 
understand that the Supreme Court has now ruled and, as Senator 
Grassley indicated, has articulated a new definition of the coverage 
o f t he ti rst a m e ndme nt insofar as depictions of child po rri ogra p hy 
are^ concerned: But i think you would also agree with me that the 
Supreme Court decision is not a paradi^rn in clarjty in all respects 
in terms of the nagging doubt that i think each of the Justices 
n o in ethel ess had in w r i ting t h e i r res pecti ve dpi nions conce rning 
those perhaps few in numbers, but that is arguable, works Which 
truly fall outside of tfhe range of that which we a r6 really talking 
about here — the .business of chTid pornography, the clandestine, 
secret business of child pornography. The Court chose to talk about 
the National ( Jeographic. Mr. Mc Cor mack is here to talk about an 
illustrious example of a clearly nonpornographic work that ought 
to fall outs ide of the leg i slat i ve sch erne— 1 'Show Me." There are 
others: Putnam is about to publish a book in the near future, I am 
! nfor med , w h i c h is not unl ike 1 ' S how Me " in content and in pu r- 
pose and effect, which is a frank, explicit sex education tool to be 
used by pare [its a n d child re n . 

Our concern, therefore* Senators, is that the Congress give very 
ca re f u 1 cons ide rati o n in d fa ft ing any n ew s t a ndard and, specifi cal- 
ly, in removing the existing obscenity standard, if that is what you. 
are going to in fact consider doing, so as to protect the right of le- 
gitimate works to exist and to be disseminated even if those works 
tend to be controversial in nature. 

We have made, Senators, some rather specific proposals in our 
prepared statement, and jet me simply summarize those very brief- 
ly. . ; 5 

We say, first, that it is not enough merely to tag on the literary, 
e t cetera , ex c e ption to ex h ibitions o f n u dity, as Sen at o r Spec te r's , 
own proposal would suggest. We think that this is difficult line 
drawing, to be sure, but that there are other categories of poten- 
tially defensible conduct, and ''Show Me" again is an example of a 
book that embodies other forms of conduct, perhaps its exploration 
of one's gen i tals by an adolesce nt, by a yo ung chi Id , that tec hnica 1- 
ly might fall into the reairg of masturbation: We have difficulty in 
drawing the 1 ine a rid say ing t hat that particular po rt raya 1 ought to 
subject St. Martin's Press to an enormous criminal penalty while 
merely art exhibition short of that perhaps might riot. We have dif- 
ficulty with that line drawing and our legislative suggestion, there- 
fore, is that the Congress broaden any literary, artistic, etc., exemp- 
tion to cover the range of sexual conduct. And there I would con- 
cede to you the burden would be rather difficult on someone to 
s h o w that a _ de pi c tj o n o f best i a 1 i ty might have se r i o u s J i t e ra ry 
value. But 1 think it is terribly difficult for the Congress to antici- 
pate precisely which form of wqirk should be permitted to show 
which type of sexual depiction and drawing the line accordingly. 



We would siigKeki having the literary,, artistic, etc., exemption 
modify the entire range of conduct which would be otherwise pro- 
hibited. 

Second, we find difficulty in attempting to apply such an exemp- 
tion as pertaining to the depiction itself, which is how we construe 
Senator Specter's language^ How do you determine in i fact that a 
particular depiction, out of any contextual reference, does or does 
not have serious literary, educational, or scientific value? We find 
that test hard to work with. We find it inherently vague and we 
therefore suggest that you need a broader contextual reference 
within which to-distinguish between a picture appearing, on' the 
one hand, in a "Show Me," versus, on the other hand, in a piece of 
hard core pornography, or in a medical textbook: In the one event 
we may all concede it has a valid social purpose; on the other hand, 
we may say it has none. It seems to me that without that contextu- 
al reference, that you have got great difficulty. You have the enor- 
mous chilling effect, moreover, when you do not have that kind of 
clarification of not providing adequate guidance to legitimate pub- 
lishers and those who legitimately distribute their works. 

The suggestion therefore is to embody "taken as a whole" or 
some similar contextual reference point so that you can meaning- 
fully determine whether what it is you are looking at — that depic- 
tion—has value or does not. 

The final point we make in^our statement is that, as drafted, the 
proposed revision to section 22<j2 creates, to our mind, an inadequate 
scienter standard because, as we would read the statute as modi- 
fied, it would require solely that a person know that he is distribut- 
ing the defined term "visual or print medium." That v is really a 
meaningless scientific standard. There is no knowledge of doing 
anything criminal. As we read Smith v. California and the like, it 
seems to us there has to be some element of mental knowledge of 
culpability that the depictions themselves are or may be illegal. We 
have therefore in our statement, I think, proposed a modest change 
in where one places the knowing language to try to cure that prob- 
lem. 

Let me stop there and I will be happy to answer any questions. 
[The prepared statement of Mr. Rich follows:] 
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Prepared Statement of R. Bruce Rich 

The Association of American Publishers, Inc. 
("AAP"), the major trade association of book publishers, in 
the United States, submits this statement for inclusion in 
the record of this Subcommittee ' s hearings on proposals to 
amend the Protection of Children Against Sexual Exploitation 
Act of 1977 ( "Act" ) . The impact of those proposals S .2856 
and S . 278 8 upon book publishers is specifically addressed 
in the comments below. ■ 

AAP 1 s more than 300 members represent a substantial 
segment of the book publishing community and axe responsible 
for the publication of numerous prominent works concerning 
health , sexuality , psychology , child rearing and human devel- 
opment. It is AAP's belief that tne book publishing industry 
must -- and does — play a vital r"ole in the production , dis- 
semination and preservation of ideas and knowledge . AAP and 

f 

its members are committed to the belief that the free ex- 
change of ideas through publishing is the greatest service 
the publishing industry can render society, and further that 
the public* s access to such ideas in book form should not be 
restricted. 

Towards these goals, AAP and its members have 
diligently followed legal developments regarding publishing 
generally and judicial and legislative events which may im- 
plicate First Amendment rights in particular. The efforts of 
Congress and state legislatures to protect children from 
sexual abuse by outlawing child pornography have been viewed 
by AAP with both interest and concern. AAP' s members of 
course deplore the exploitation of children to support a 
"kiddie porn" industry and fully support legislative efforts 
to curb such abuses . At the same time , they are deeply 
troubled by statutory provisions which , in an effort to con- 
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trol child pornography, threaten to sweep within their grasp 
. a variety of serious works deserving of wide availability' and 



child pornography- statutes fe>d AAP to closely monitor the 
enactment of, and the subsequent litigation concerning, New 
York's child pornography statute. As this Subcommittee is 
aware, it was a prosecution under one section of that statute 
that was reviewed by the Supreme Court in New York v. Ferber . 

AAP participated as an amicus curiae in the Per be if 
litigation, urging both the Supreme Court and the New York 
Court of Appeals constitutionally to limit the legislative 
arsenal against chi Id pornography to the prosecution of <lj 
persons who employ minors in the creation of kiddie pom, and 
(2) persons who publish or otherwise disseminate depictions 
of sexually exp licit conduct by minors , provided the works 
containing such depictions are shown to be legally obscene . 
1 1 was , and remains , the book publ ishing commun i ty ' s concern 
that more wide-ranging efforts to control child pornography 

through penalties upon the dissemination oSnon-obscene 
works containing portrayals of adolescent sexual behavior — 
would eviscerate the significant societal benefits to be 
derived from the avai lability of a variety of materials 
concerning human sexuality and adolescent sexual development 
without gignificantly enhancing the enforcement effort 
against truly hard core pornography . We note that Congress , 
in en ac ting the present child pornography legislation, 
apparently agreed with this sentiment. As the Senate 
Committee on the Judiciary noted in 1977, "virtually all of 
the materials that are normally considered child pornography 
are obscene under the current standards ... In comparison 
with this blatant pornography, non-obscene materials that 
depict children are very few and very inconsequential." 



unrestricted dissemination. 



This concern over' the potential overbreadth of 
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AAP is of course aware that the Supreme Court in 
Ferber upheld the constitutionality of New York's statutory 
scheme prohibiting the dissemination of materials depicting 
specified sexual conduct by a minor even v»here the materials 
are-, not legally obscene. In reaching its result, the Court 
determined nqt to interfere unduly with legislative judgments 
as to how best to proscribe the production of hard-core child 
pornography and thereby avoid the perceived detrimental 
impact upon children used as subjects of such pornographic 
materials. As we discuss below, the Court's opinions in 
Ferber did recognize the potential that a statutory scheme 
seeking to achieve such a result could improperly impinge 
upon the dissemination of materials of a non-pornographic 
nature which have serious literary, artistic, scientific or 
educational Value: In responding to the F e rb e r decision with 
any new legislative initiatives, Congress must, we submit, 
not merely address the problem of child abuse arising out of 
pornographic depictions, but also must make provision . for the 
-ifettered' dissemination of nbh-porhbgraphic , socially-useful 
materials which may involve depictions of minors engaged in 
otherwise forbidden sexual conduct: 

AAP ' s concern over the potential impact of amended 
federal child pornography legislation on the creation and 
distribution of important arid responsible works is far from 
hypothetical. At least two Works of which AAP is aware 
illustrate the problem- The first is a book entitled Show 
Me_£, published in translation by the distinguished St: 
Martin's Press in 1975. Show Mel , authored by a Swiss child 
psychologist, was designed as a tool for parents to use in 
discussing sex with their children. This it attempts to do 
through explicit and realistic photographs and text. The 
book, while highly controversial, has been praised by r 
educators and others as a valuable resource tool and has been 
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purchased and read by tens of thousands" of families wishing 
to approach the subject of sexuality in ah open, frank arid 
uninhibited manner. 

The second book. . to be pub 1 i shed by G . P . Putnam 1 s 
Sons in the coming months , similarly deals with a mother 1 s 
efforts to educate her daughter about female sexuality, and 
comprises both photographs arid text . 

Works such as the foregoing may be controversial , 
but they are neither pornographic ribr exploitive: That brie 
may agree or disagree With the ideas in , or manner of 
communication adopted by, such Works is riot the 'point; 
history teaches us that it is perilous to predict which ideas 
will brie day achieve Wide acceptance: Unless we are prepared 
to adopt the authoritarian View that controversial teaching 
tools such as Show Me ! have hO place In Our society , 
provision must be made In the frieral legislative scheme for 
such works to exist and be freely available. 

If Congress Ts to consider, In light Of the Ferber 
decision, eliminating the ^requirement from § 22 52 of the Act 
that prohibited Works must^e "obscene'* — a key feature both 
In 5:2788 and 5:2856 — at a minimum, provision must be made 
to exempt from the statute's coverage depictions of sexual 
conduct engaged In by minors that are contained in works that 
have serious literary, artistic, scientific or educational 
value . This approach finds support In the Ferber decision 
Itself : 

Each Of the four Opinions In Ferber recognized that 
the statute at Issue In that case Invited unconstitutional 
applications because , broadly applied, it covers depictions 
Which do not threaten the harms sought to be prevented. 
Justices Brennan and Marshall expressly stated that appli- 
cation Of such statutes "to depictions of children that in 
themselves do have serious literary, artistic, scientific or 
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medical value, wbuJ J violate the First Amendment . " They 
further opined that in the case of such depictions, the 
argument of harm to the child resulting from the creation of 
a "permanent record" of his participation "lacks much of its 
force.- Similarly, Justice Stevens recognized that "a 
serious work of art, a documentary on behavioral problems, or 
a medical or psychiatric teaching device, might include a 
scene from one of these films (proscribed by the statute] 
and, when viewed as a whole in a proper setting, be entitled 
to constitutional protection." 

Further support for appropriately limited statutory 
language is found in the opinidn of the New York Court of 
Appeals issued on remand of the Ferper case from the Supreme 
Court. In a concurring opinion joined by Judge Fuchsberg, 
Judge Meyer stated that he wouia, "as a matter of state 
constitutional law, recognize an affirmative defense for 
literary, scientific, educational, governmental or other 
similar justification." He further stated that in his view, 
"without such a defense, the chilling effect. .- .upon serious 
depictions which do not actually threaten the harms addressed 
by that statute will cause greater harm to this state's in- 
terest in free expression than is constitutionally permis- 
sible . " 

Additional precedent for legislation containing 
similar saving language may be found in several state 
statutes, some'©£ which were enacted in specific response to 
the F e rb e r decision. While some of these provisions are, in 
AAP's judgment, constitutionally deficient, they nonetheless 
reflect commendable attempts by various states to ameliorate 
the problem addressed herein. 

For example, a bill was recently passed in Albania 
to strengthen that state's child pornography law "by making, 
certain changes permitted by a recent United States Supreme 
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Court decision. " The statute prohibits knowing dissemination 
or possession With intent* to disseminate "obscene matter" 
containing a visual reproduction of a person under the age of 
17 engaged in various enumerated acts. The statute defines 
"obscene" as follows : 

(a) When used to describe any matter 
that contains a visual reproduction of 
breast nudity, such term means matter 
that 

1. Applying contemporary 
local community standards, on 
the whole, appeals to the 
prurient interest; and 

2. Is patently offensive; and 
3: Oh the whole, lacks 
serious literary, artistic , 
political or scientific value. 

(b) When use i to describe matter that 
contains a visual reproduction of ah 
act of sado-masochistic abuse, sexual 
intercourse , sexual excitement , ihastur- 
bation, genital nudity, or other sexual 
conduct, such term means matter con- 
taining such a visual reproduction \ 
which reproduction itself lacks serious 
literary, artistic, 'political or 
scientific value. 

S 
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Similar, although more narrow, exceptions may be found in 
statutes in other states: 1 

AAP urges this Subcommittee, in its consideration 
of possible amendments to the present law, not merely to 
strike the obscenity requirement from § 2252, without more. 
For if publishers arje to be deprived of the protection 
afforded by the preserft>bscenity requirement — which Chang 
in law we do not concede to be either appropriate or 
necessary — a meaningful substitute that will preserve the 
opportunity to disseminate serious works otherwise falling 
within the statute's prohibitions must be devised. S.2856 
ma.:es a commendable effort to address the problem, in 
providing that exhibition of the genitals or pubic area of a 
minor falls outside of the statute if such exhibition has 
literary, artistic, scientific or educational value: But we 
submit that that language is inadequate. 

For one thing, a showing of literary, artistic, 
scientific. or educational value should protect depictions of 
"sexually exploit conduct" without regard to whether they 
involve merely nudity (as S.2856 contemplates; or some other 
conduct. From SAP's perspective, if depictions of nudity may 



frnm P ?h nSylVani K 5"* SOUth Dakota have statutes which except 
mf?^ ? r reach "aerials involving only nudity, if such 

s s are r *> W^^''- i- 

-"oeic nudity a requirement that the nudity be displayed 
in a manner which lacks primary literary, artistic educa- 
tional, political or scientific val ,e and which the averaae 
'"!l? lyl " 5 C ° nte ™ POrary community stands would find 

3 to Prurient interests." Michigan C.L.A., § 75ofl45c 
mat vn'nJ another state, Massachusetts, allows an affif- 

iss t u ^ "W-PEOsecutiM under its- child pornography 

rains t su ?b_dissemination . of any visual material thafcon- 
tains a representation or reproduction of any posture or ex- 
lished prw,r a od ta r e ° f ^Odity was produced, processed, pub- 
ffledical ™ or manufactured for a bona fide scientific or 
medical purpose, or for an educational or cultural purpose 

C^^^l 29B? 01 ' mUSGUm ° r " " "asT^en. 
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be said to Be justifiable and deserving of protection in 
certain instances, then it is difficult to condemn depictions 
of other types of sexual behavior that may equally be a part 
of legitimate educational or other desirable works. The Book 
Show Me!, tor example, contains several photographs which 
arguably depict not merely nudity but sexual exploration in 
the form of masturbation. Is it logical n conclude that the 
social value of Show Me i — indeed, its very ability to be' 
marketed — should turn on precisely the form of .sexual 
conduct depicted? e think not. 

We further find inadequate the apparent intention, 
in S.2856, to apply the test of literary, artistic, scienti- 
■ Eic or educational value to individual depictions themselves, 
as apart from the works as a whole. We are frankly at a loss 
to understand how one would meaningfully determine whether a 
particular depiction of nudity, or other sexual conduct, 
standing alone, and outside of the context of the Work of 
which it is a part, has educational, scientific or other 
value such that it would fall outside of the reach of the 
statute. in a book with scores of pictures arid accompanying 
text, such as Show Mel , is the intention to view each 
* photograph .for its own intrinsic worth? AAP submits that the 
provision as drafted is both vague and lacking in meaningful 
protection for serious works containing non-pornographic 
depictions. We recommend instead a test that would focus 
upon whether the work in which the depictions appear, taken 
as a Whole, has serious literary, artistic, scientific or 

educational value . 

We finally find problems with the scienter test in 
§ 2252(a)(1) and (2), on the assumption that the term 
"obscene" were stricken from the present language of (a)Q)_ 
arid (a)(2). The present scienter requirement is meaningful 
i?n requiring the knowing transport, shipment, or receipt of 
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any obscene visual or print medium, as defined. In the 
absence of the term obscene, all that would be required would 
be the knowing transport, shipment, or receipt of any visual 
or print medium — a meaningless scienter standard: We 
believe the statute/ if amended to delete the obscenity 
requirenent, should make clear that it is the transport, 
shipment, or receipt of materials with knowledge that such' 
materials contain depictions prohibited under -the statute 
that constitutes illeqal activity. 

Were the Subcommittee to adopt the foregoing sug- 
gestions, § 2252(a) might Be amended to read as follows: 
(a) Any person Who - 

(i) transports or ships in interstate 
or foreign commerce, t br mails any 
visual or print medium, with knowledge 
that - ^ 
(A) the producing of such visual 
or print medium involves the use 
of a minor engaging in sexually 
explicit conduct; and 

t 

^- (B) such visual or print medium 

depicts such conduct ; and 
(C) such visual or print medium, 
taken as a whole, lacks literary, 
artistic , scientific or educa- 
tional value; or 
( 2 ) receives any visual or print 
medium that has been transported or 
shipped in interstate or foreign 
commerce or mailed, with knowledge 
that - 

(A) the producing of such visual 
» x or print medium involves the use 



of a minor engaging in sexually 



explicit conduct; and 

(B) such visual or print medium 
depicts such conduct ; and 

(C) such visual or print medium, 
taken as a whole , lacks literary , 
artistic, scientific or educa- 
tional value; 



shall be punished as provided in subsection (b ) of 
this section . 



We thank the Subcommittee for its consider- 
ation of AAP's views on this important legislative subject. 

Senator Specter. Mr. McCormack, and Mr. Rich, did you agree 
with the Court's holding in Ferber? 

Mr. McCormack. With the Supreme Court's holding of Ferber? 
Senator Specter. Yes. 

Mr. McCormack. No, I did not. Because I thought that trie Su- 
preme Court did fail to draw the distinctions that are real between 
"Show Me" and books like it, and the Ferber film. I think they 
backed off a responsibility there. It is certainly hard to draw the 
d i s t i n ction s a n d _ t h a t i _s pa rt of _w h a t _ we a re dom g he re ._ JBu t be : 
cause they did not, because they simply said that the statute is con- 
st i tut ion a 1 as i t s t a rids , i t seems to m e t h at m a riy good t h i rigs h ay e 
been banned, including "Show Me." So I cannot say that I agree to 
w hat th e S up re me Cou rt d i din i t s e n tirety on Ferber. 

Senator Specter. Mr. Rich, did you agree with the Supreme 
Court in Ferber? 

Mr. Rich, Senator, the AAP is on record as -having opposed the 
"form of contraction of the first amendment which the Court in fact 
brought about. More d i fficu 1 1 _ 1 think is> t he _test~ ^ 

Senator Specter: Would you state/me factual basis of Ferber so 
that we may have it for the recora? You are familiar with the 
case? 

Mr. RicH. Yes, I think I am generally familiar with the case. - 
The case involved, as I understand it, two films which topmost 
people's mind had little if any redeeming value of any kind. None- 
theless, those films <vere prosecuted under two provisions of the 
New York statute, one which required the State to demonstrate 
that they were Je^aljy obscene, _whjch_the jury refused.to find in 
that instance; instead, Ferber was convicted under the statute 
which was rev iewed by the Supreme Court whi c h only requi red dis- 
semination of the depicted conduct without there being a showing 
of legal obscenity. The film, as I understand it, depicted very gross 
acts by young, very young male children, masturbating and so 
forth, and I think it is some sort of miracle of sorts, perverted sort, ^ 
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that these works were never found to be legally obscene, and oi\e 
can speculate as to the reason. 

Senator Specter. Do you thinkvthat had they been found legally 

obscene by the jnry that the verdict would have been upheld by the 
Court on review? 

Mr. Rich. I believe it would have without any question. I also 
would 

Senator Specter. Would you have agreed with the Coast's deci- 
sion-Upholding a verdict of obscenity in that case? 

Mr. Rich. Let me only touch that by saying I have never seen 
the works themselves, Senator. My feeling is from the_ description 
that I read of the film that I would not have had any problem with 
anybody anywhere in the United States finding that those works 

were legally obscene. . _ A 

Senator Specter: Bat you did disagree with the Court's conclu- 
sion when it held that it was not .necessary to have a finding of 
- obscenity but only a showing of those sexually explicit acts? 

Mr. Rich. That is correct And the basis for that, Senator, was 
our view of the traditional first amendment doctrine and the devel- 
opment of obscenity doctrine as it had developed to that point re- 
quiring that sexually oriented conduct of any sort had to be tested 
under the Miller standard. As you are fully aware, the Court de- 
parted, fro m j_h a_t_ i_n t he c ase of child po r n ogra p h y . 

Senator Specter: Well, there has been a longstanding evolution' 
of the Court's thinking and really a double standard on' obscenity 
which goes far behind Ferber cases: Some years back, the Court es- 
tablished a di ffe re nt_ standard for testing of bbsce hi ty as it relates 
to jninors. Do you disagree with that approach, Mr: Rich?' 

Mr. Riqy. No. We are entirely comfortable with the so-called 
variable" obscenity standard, but I think it is important to distin- 
guish in our minds between that which a minor ought to be able to 
perceive, which is where the variable obscenity standard comes in^ 
that which a minor can purchase in your book store, which is what 
Ginsberg and other authorities in the variable standard dealt with, 
versus the very different purpose sought to be achieved here by the 
statute whi ch is protecting agai nst child abuse. They a re rea 1 ly _ re- 
lated but different concepts, and while I agree with you, Senator, 
that the Court has moved to a variable standard, I think it was ad- 
dressing different kinds of activities. 

Senator Specter. Mr. McCormack, when you pubHshed '/Show 
Me," were you concerned at the time that you might be subject. to 
criminal prosecution? 

Mr. McCormack. Yes, I thought I surely would be subject to 
criminal* prosecution: 

Senator Specter. But you have not been? 

Mr. McCormack. Yes, I have been. 

Senator Specter. What is the status of the matter? 

Mr. McCormack. The book was published in 1975, and within a 
year or so, I was brought to court in three States and in Canada. In 
all four instances, the charge was obscenity and in all four in- 
stances the charge was- thrown out -and the book Was exonerated. 

Senator Specter. At the trial level? 

Mr. McCormack. At pretrial level in two of the States; at the 
third State, in New Hampshire, it went to trial level, and in Toron- 
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to it went to t r i a 1 . All o f t h c trials were be fo re a j u dge ra t her t h an 
jury, and 1 remember the one in New Hampshire in particular, 
Ihe judge listened to two witnesses who persuaded the judge that 
they were honest, competent, sincere people commenting on the 
value of <; SHow Me." And he concluded therefrom that, all right, 
there can be controversy about this, there can be those who dis- 
agree with the book. But the very fact of controversy is almost a 
s u pport for publishing it in any case he said. C learly the b obk does 
have scientific and educational value. i-have responsible people in 
front of me who have said so, and I can see Ji Vine i_of nine ^niore who 
we have lined up to say further: So he stopped the case there, in 

Toronto it went all the wa£ 

Senator Specter. If you only had three witnesses, you might 
have lost. 

Mr. McCokmack. That is right. But they were innumerable. We 
could have had, it seemed to us — these nine were all from the New 
England area, and we Jiave had people from across the United 
States, all the way from San Francisco to" Portland, who are of 

v dry i n g d eg r x ees_ of c re de n t i als w ho suppo rt t h e book , 

- Senator Specter: Have any legal opinions been written on "Show 
Me"? 

Mr. McCormaok. Legal opinions? 

Senator Specter. Well, has any of the litigation produced an 
opinion by a court saying that "Show Me" does not meet any of the 
obscenity standards? 

Mr. Gainsburg. Yes. The Massachusetts court, which was the 
first c^ise, produced an opinion which we would be glad to provide 
to the com rn it tee. T hi s_ was t he jlrst c ase. 

Senator Specter _ Is that a reported opinion? 

Mr. Gainsburg. No. It r a nonreported opinion by Judge Nelson 

who is now 

Senator Specter. Trial court? 

Mr. Gainsburg. It was a trial court: Tt was a— Massachusetts has 
a preliminary hearing before you even go to trial where it is actu- 
ally in rem against the book. 

Senator Specter. It is a very unusual occurrence to h^.ve an opin- 
ion come out of a prelim i ha ry hearin g. 

Mr. Gainsburg. Well, it is a very unusual case. It is a very un- 
usual book. 

There is ^in opinion which we would l>e glad to provide. 

Senator Specter. I would like to see it. 

[The following was received for the record:] 
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!)i:'.':v.iC"T court o: 

fiTATi: OF OKI.. 



this stati: «'»:* o.-.saf-'-'A, 



%OQ T \SO.' f 



•MOT'S .."WGftiyZ'&i 



•AM. 



MO. CR.M-7o-l27-l 



THIS MATTER came on for hearing this 




day of May, 



11)76 upon .the Demurrer and Motion to Ouash of tho defendant. The 
State appeared by and through Assistant District Attorney Mark BUsdel, 
and the Defendant appeared in person and by and through her attorney, 
Philip F. Horning of the firm of Bulla, Horning, Johnson u Glasgow. 
No testimony was presented by either side, but the book" SHOW ME! A 
PI CTURE BOOK Or SEX F OR C HILD RKN AND PARENTS , which i s published by 
St- Martin's Press, New York, New York, and which is the subject of 
the. instant charge "Sale of Obscene Literature" under 21 0-S. 10*10.8 
which wjg an exhibit t the Defendant's brief previously filed herein, 
ir. admitted into evidence for the purpose of this hearing. 

Oral argument was offered on behalf of* the defendant in 
support of the Demurrer and Motion to Ouash, and oral argument" was 
heard in opposition thereto from the State: Both sides thereafter 
f eh ted I 

Af ter considerable del ib'irat ion made possible h^ the fact 
thaV. this hear ing has twice been con t inu^d , and after careful e>:ami- 



nil o f I- Vic nisi I 



nation of the nonr. "which is the subject of thir ac 
examination of the court file herein and c:ons iderat i 
arguments of both p ir t i «.s ; the Court find:;, and it is there: or e 
ordered an fol'.ows: 

\ TH" b"i ■">'■; which is ; he subject of this action is not: 
an obscen ■ ho^fc within the ilef i n i t i on :;»-!: on t by in- tin i t e;i Sta id: 
Siini-erne Court, in Mi? lor vs. d 1 i '.'orn i r. , '1 1 .1 (I-S: I r > , CM S-Cj. 2T.07, 
37 I..Fd.?;I 419 [197'A), as adopted by our Court of Criminal Appeals 
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'■> t: v v.: _ , » v ^ » i" ;* i rn . 1 <J V ) . cssi € he cbhfc ira ry , 

!■■ iii-- li i^": di — J J.- ;.-!-! iilii[^!f-r. ^-^m! a^li; in a v-y few of the 
•:>■;■ .1 ;ra;>n|. i : ^ r. L .1 : 1 ■ ■ 1 wiUiid i i. , Hie E-uoV; t. t ; m a :i a whole does 
>' .::>;>•*:! i.a -1 m i" i. ■ - !i t. ! :»•., *r» in :.<_*:<, doe;; not portr.iv sexual 

1 7,1.1; o t .: n l \i -' ■. t , nvi do. - 3 have carious literary 

.t*"*'...* 1 . i i. L { i a value. 

?. In ;;u haidiui, i.tii'; Court' joins with other trir.l courts 
in Liu* Pfcaf.03 oE M5sis5C-husKt:ts arid i.'Gw Hampshire which have held simi- 
L.,rl y cti f J; e sjsie i^iiues involving the sme book. 

} hy iio ho'.aing, this Court determines that there is no 
la:-uu.il i:i.jUi' which would rciuive a jury determination and finds this 
<■■-»:■•• t ill:; wi .hin ?:.-.? men. tin-} uf the United States Supre:;i«» Court when 
» i- Uii (I it. wouM i:« a tiriou* Tniurr-ading or M i 1 ler to conclude 

thi( ju;-iv.«i have unbr id Led d i sc re t ion in determining What is 'patently 
tjf f'-n.iiv- ' . " J-'iikiir.i v;;. *tewfjia- f M8 U.S. 153 , 9 A S.Ct. 2750, 41 L.Ed 

:» ( 1 r >M) : 

•i » I ri 1 iqht oi the above , Defendant ' s D-_-murrcr is suLEained 
.ti: ! th! e.iJ«. i 5; <1 iiiini J:ied . .« 

; it ir, ; i ni<[>:-:«:-:i) this _ ^/?_ day of May, ]97G. 



(.^■;ksto^ b. wrLt.r.AMsori - v;i. 
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Usdoimmx, as. / j .. SuPERioa CW 

No, 73-'V471 

JOHN J . PHONEY; :i t :■! r i \ \ loY r .. v 



A book named " ?;h *)W :<p:r 



H^^Heii.H CF LAW 



' f^n^-l-n-;:; f yac t 

1 , John J . Lron^y, '.1 :• trl c t <ttorr,ey, Middlesex Cointy, flies 
this petition under the pri.vlr.lon: of General Lawn, Chapter 272, 
Section 28C, a hook oUcenUy ■. tatjte, rarely seeking to obtain an 
order of notice directed :it;aln:;t the book named "Show me',", 

2. This particular section reads , In part : 

"Whenever .there Is reasonable cause_tp belJevethat a 
book which io_ _be lng_di ssemina ted , pr Is in_ the possession of 
a H_y P er3 9.n._ w hp intend;] to disseminate the same, is obscene, 

' the attorney .general, or any_district attorney within his 
district, shall bring an _inforrnat_Ipn_ojr_ petijtion in equity 
In the superior court _d 1 rec ted_ aga Ins t said. book. by name. 
Upon the fi 1 ing of sjch lnforrria ti on or petition in equi ty , 

> a . . Justice o f the upe rlo r c ou r t .shall , if, upon, a summary 
; examination .pf^the nook, _he is pf_ opinion that there Is 
reasonable caflse. to believe that. such. book Is obscene, . 
Issue an order of notice, returnable ln.or within thirty 
cla y 3 _* ..dlrec ted. agains t such _bopk_by name and. addressed to 
a _ 1 _ 1 . P ers °n3 interested ln_the. dissemination thereof, to 
show cause why saia. book. should not be Judicially determined 
to be ob^cene^ Notice. of such order 3hall be given by 
publlcat ion once each_wc?k_ for. two successive weeks in_a 
da ^ly_newspaper_ published in. the city of Boston and, if such 
lnrornatlnn r !■ petition be filed, in any county other than 
Suffolk county, then by publication also in a dally newspaper 
published In such other county. A copy of such order 6T 
notice shall be sent b> registered mall to the publisher of 
raid took, to. the. person holding the. copyrights, arid to the 
author, in case. the names of. any such persons appear upon 
said book, fourteen lays.at least before the^ return day of 
such order. of notice . . After.the. Issuance of an order of 
notice under the provisions of this section, the court shall, 
or. notion of the attorney general or. district attorney! 
make an Interlocutory, rinding and .adjudication that salt 
t\ok is.obscene, which finding, and. adjudication shall be of 
; the.sarr.e force and efTect as the final finding arid adjudi- 

cation provided in section twenty-eight E or section 
twenty-eight F, but only _uri til such final finding and adjudi- 
cation Is made or until further order of the court." 
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Tru v ifma l n\ rjj; p ri>v 1 'i 1 r >n:i of th 1 ri :iec 1 1 on i-iincv rnii I I tic if with 

do ferine;-. available to the defendant;* . It 1;. i\v quoted » La t» mvrit 

-if thit :i(.'ftl'..:' Lh.it tin; r Joart hcrvln .'fn:'-l't'?ri;. 

i. Trr.' plaintiff /.a/c 1 n'V- rrr.a 1 r^t.lc* 1 to the putll:ihcrs ixn<\ 

:\ ti pu lilted to trw fill ru; 'if ipprarancea In thin part of the proceedings . 

The «','uui't taker. ! '. thai :;ir.-:.r i,;pertr.incer t.y stipulation allowed Tor 

oral irv/ament , m:, '.he ,;ourt notes that the plaintiff ::pec 1 fl cal ly 

of,,'" • '.el v '.h*- ismissl »n and \".r fipt ,\nv >■ ■■>;' i ff ! dav I ta and memoranda 

In .pport >«:' ' n»' :■ r'-'naan t ' a r.j.ji;i;. 

. Tr.e J^u r r.as tiu iv tl i "d I » se 1 f of any of the le f r i tant ' :i 

n r- <?*:'»• r*- J ivrmriiilt :>r iff 1 .-s.t'. 1 ts , <n\A f'rvis ill Its r-irt.s based only 

•i I h-.' o" t h" i II. .elf. (.!''•■ ' t: • 1 us 1 ■"■na iT I. aw, No. 1.) 

V:\>: -■;'>. rt 1 ; i t"iu I i in** whether tl^re 1:? 

re iii'jii ti L'- '.• i ■ " t.«'ll"V>j 'hit ' {;" : o<jk ".h<-w Xe " I - i !i ^••ir* . The 

:r..i»>nl n it! »r mi int'?ri-l"*! 1 1 :.:,"n, ! p . i 1 ■ >n hi'/.' : »n.n \" tab 1 1 ahed , leaving 

the only isaue ^ne ■:' "taieeni ly . Th" !»•:"!. i : i * ' :: '" 'i-^'ni'y Is f->r 

th 1 u pu rpoae c or. t i i tied In Deo 1 1 on *, 1 o :* ip r.e :■ ? T . Tr.-* : rise one 

In described accord ln*;ly : 

"'Obscene' , _ma t tor.. La _. o^r.cene _lf_take:;.. a wh>lo lt__ 
.( 1 ) ■ a pp« m 1 a _ to .prurient . Inter" a t ■-■ f the _ avera .-e . pe rponi 
ap)> 1 the c on tern pp. n ry in.l.ir.i:; >f _ the c -.rnjnwea _\ th ; 

( 2 ) _ p I c " s . or deac r 1 t.f:; sex'.il c-.nduct in a pitently 
offens lye way; and _ 

(3) lacks aerioua literary, arti: - t!r, roll ileal nr scientific 
value." 

6 . All the te rma of the s ta tute a ;'e not exp 1 . I.»lM y ie fined , 
particularly such wor:s of art as " pn, r I en t " \r. J "I'lfn" !;; offers i ve" . 
However, thei'C is reasonable cause to believe that In." o:\ir a a the 
material In thia i/ook Illustrator, almost all of th'. 1 art.; o!" sexual 
conduct aa r.pej 1 t'leal ly defined In Section J ,;l , this took "tak'ji as a 
whole" may fu If 1 1 1 part (1) and part (2) or t he meaning of obscerU ty> 
and further taking of evidence and argument may re necea3ary tc 
determine thtc. (3ee cited cane3 In accompanying memorandum.) 

7. The took may be described aa largt /some nine Inches by 
thirteen Inches) with Ita plain hard cover emcracod by a paper cover 
depicting two young Children beneath the title "5; how Met". This cover 

4u 
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describes the took.' a cmtrntTi 'in "A picture Hook of r>ex for Children 
and parents. photography and Caption:? ty Will Kcprlde. Explanatory 
Text by Dr. Helga Flelschhauer-Hardt . St. Martin's press." The 
back of the paper' cover carries certain attestations of Its value as 
a sex education Look by a physician and a director of curriculum 
deve lopment . 

This book, advertised for sale at $12.95, contains a series 
or sixty-nine dciil ie-pa^ed photographs, plus the entire series repeated 
In tunmary and considerably reduced In size. Sexual conduct is generally 
portrayed throughout the series, and ranges In depiction of sexual 
activity from pictures of se x organs of children and adults/ male and 
f'en.tl'-, t:» photo graphs of uexual Intercourse, masturbation and oral 
sex Involving children as well as adults '. 

Kach or the pictures are entitled or captioned or accompanied 
by -i description of the activity being portrayed. All of this Is 
followed at the back of the book for some thirty or more pages with an 
explanatory text. This text attempts to explain how to use the book, 
descriptions of the sexual anatomy, pedagogical, considerations, 
definitions, statistics, and a bibliography of materials on sex 
education for children. 

10. rjpor examination of this book, the Court finds that although 
the material may appeal to prurient Interest of the average person 
applying the contemporary standards of the Commonwealth; and may 
depict or inscribe sexual conduct In a patently offensive way (both 
matters for presentation or evidence and factfinding) the Court cannot 
flnJ and rfoes n -t find that the book, taken as a whole, lacks serious 
literary and scientific value. 

.' a * 

In .vaajaciu:, "zts have hot 

cf iliowlr..; oh- taking of 
ercranui to ilj thv C^urt In 
tit, thr plaintiff's mot J on to 
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::t:IKe all iPfl l-iv I • ■; -:ivl i Mili.lt.i j '-fie he J thereto Remitted by the 
pi-&II3rier nf ir>; Lcok entitled .hoe :>e L " 1j allowed. State v. 



,;cr\ir\-?a:-t 



£d \Z2 {Vj72) . 



I'pch "a i.-.rrr.ar.y ^xar.lr.iit Ion " of the book, and In view of 
the rini'In^i: of ^ct, *h*? i'.uo's.' " :.ry v Mo! i:- not within the definitions 
51" Che ;itatJtt?:- ir.J ci:;e -aw and 1 j r:.-t ottcene. 

*'KrvHHPCRE l the plaintiff's petition for an order of notice 
Lii denied and tne^ petition is d I ami seed I. 



■-'.lee t'f the Cu erlor Court 



Janua ry 6 




(Enmmnttmpaltlj of iHaflflarljuflrtte 



SUPERIOR COURT 



J 



In cc-<tin:,»nv that the .foregoing Is a true copy on 
i'ili- .> i ree.j rd_ made by photographic _ p roc ess J _ 

I ln'i ti;ni,i set my hand. and_ affix the seal of said 
Superior Courts this sixth 



January 



197 6 



Assist.! nc Cl erk 



©mttttumumtltfy of Mmsut^neittB 



M'UDLXAEX, Bft. 



SUPK&IOB COUBT 

No, 75-6^71 



JOHN J. :*RON:-:y, District Attorney 



A BOCK f'AMKD "SHOW MEL" 



■SUPPLEMENTARY YfCMORANDLV. OF LAW 



I an aware of the several difficult issues raised by my 
findings. These issues de.-l.e from the somewhat vague and silent 
treatment the statute gives :o the appropriate procedure for 
determining this preliminary test of "reasonable cause". I have 
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taken It that In order to determine reasonable cause, one must be 

satisfied that the book Is either obscene or that, using a much more 

liberal test, reasonable persons may differ as to whether or not the 

book Is obscene. 

I feel compelled to conclude from reading numerous cases of 

the Supreme Court of the United f.tates and those of our own Supreme 

Judicial Court, that this procedure Is not to be one of rote, Whereby 

one' automatically determines the Issue favorable to the plaintiff, but 

rather, In order to protect citizens' rights under the First Amendment 

of the U. S. Constitution and our own Declaration or Rights, that the 

Court ;l3 required to apply the constitutional test of Obscenity In the 

preliminary stages or these proceedings. I think this Is particularly 

so in ] lght or the fac t that there is no procedure ou tl ined by the 

statute that permits an adversary proceeding right rrom the beginning. 

Therefore, obscenity becomes only that which Is claimed by the plaintiff, 

and this can result In dire consequences for the defendants specifically, 

and publishers and distributors In general. The statute permits, f.Qr 

example, that an Interlocutory order, which has^ at least temporarily, 

the full effect of a final order, to be automatically Issued upon a 

request of the Commonwealth. This same order may be used not only 

to prohibit the publication and dissemination of the material, but the 

finding of obscenity contained chereln may be usea In evidence In any 

subsequent criminal proceeding. Certainly the courts have dealt with 

this question before. See Freedman v. Maryland , 380 U. S. 53; Blount , 

postmaster Qeneral, et al v. Rlzzl, d/b/a The Mall Box, -^00 U.S. 410; 
• . — 

State v. "I, a Woman-Part 2" , 53 Wisconsin 2d 102 (1972). However, 
It Is not clear from any of the decisions in our own Jurisdiction 
that this part of the statute will pa3S constitutional muster. I am 
not called upon to determine the constitutionality of the statute and 
do not. Nevertheless, It appears Incumbent upon me to keep In mind the 
possible chilling effect that this action may have on the publication 
of this and any other book that Is controversial, particularly In the 
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light of my finding that even a curaory Oxarilhatidri of the book allows 

for the determination tnat It has serious literary and scientific value. . 

As one more aside, this part of the statute In Issue here seems / 

to provoke constitutional contention: Taking It that Section 2Sc / 

?r '- v! "' ;eJ an opportunity :"or an adversary hearing, the procedure 

" ecor,i,£ 1,1 ke A for an a:-rest or search warrant rather than a 

_ . . j. __ . _ - . . _ - . - _ '.. _ _ 

provable cause hearing in criminal procedure (G.L. C.218, s. 30; and 0.35A). 

Th-? fni-mer su^-ests the necessity bfl acting In camera and with dispatch; 

the latter Stents safeguards against precipitous, costly and unfair 

prrr-ecutl' n, Be-ause of the eminent position or those Ideals sought 

to he pre:-:..<rved by the constitution, It would seem that a provision 

'.'or initial opportunity <;o'r an adversary hearing Is clearly appropriate 

without Lmplrvrlnu: upon the urgency of the complaint. 

As t<> the t ook -ltseir, this hardly seems to be an instance oT 

'commercial exploitation of obscene material" which the state may 

. reanonably .in-J norm 1 1 tu 1 1 ona lly outlaw. Miller v. California, 

'-12 U. 2. Vj at Mather, It Is a work that will and has evinced 

great debate over its educational, literary and scientific quality: 

In fact, the Court is concerned that this question raised By 

the plaintiff could well , 3 lve rise to exploitation for purposes other 

than that which the book has been promoted. It Is not unlikely that 

•I finding of obscenity merely puts -this book Into/other channels and 

^ther markets not purposed Tor literary, scientific or educational ' 

value. frankly, it appears to me that the issue is really hot one or 

nlscehity, Indt-ed, but one concerned with the efficacy and propriety 

or aex education attempted in this manner. That question Is ah 

educational and moral one, engaging personal preferences and pareht- 

ueachers' Judgments. "First Amendment protects works which, taken 

as a whole, have serious literary, artistic, political or scientific 

value, regardless of whether the government or the majority of the 

people approve the ideas these Works represent." Miller v. Cal ifornia. 

supra, at 34; Roth v. The United States, 354 U.S. 476 at 484. 
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Obscenity has to do with "dirty Look*" :*erv.ihg no pGrpose of 
value and not protected by the First Amendment. Roth v. United States 
.supra. If called upon to do so, I would find the book distasteful 
and Ineffectual and promoting an attitude that is personally offensive 
My own appraisal of the book, for whatever my own subjective Judgment 
Is worth (for legally it la worth nothing) 13 summarl z- i succinctly 
on page 73 of that book, an verbalized by a young child: "YiCHH , ' . ^ 
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Mr. McCoRMAck. There is an extended opinion from the case in 
Toronto, if that would be of any interest to you. I realize that it is 
from outside the United States, but the judge did listen to a whole 
trial. 

Senator Specter: We would be interested in that as well. 

Mr. McCormack. All right. 

[The following was received for the record:] 
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478-76 

IH THE COUNTY COURT JUDGE'S CRIMINAL COURT 

in and pp.q T-fs judicial district _o?_ycsk 



HER MAJESTY TiiZ QUEEN 



the Kackillan company of 
canada, lixited; 

Accuaed . 



Before : 



His Honour, Judge GRABURN 



Appearances: C. LEWIS, Esq., for the Crown 

tf:B. VILLISTCN, Q.C., for the Accuced 



The Court House 

361 University Avenue 

Toronto, Ontario 

July 16, 1976 



REASONS FOR JUDGMENT (delivered orally) 



CRABUHN, J.: 

In this cabci which Involved Important comnuhity 
values* The toeiUlian Coxpany of Canada Limited ia charged 
that It, within three months ending on or about the 2nd 
day of October in the year 1975* at Toronto, had in Its 
possession for the purpose of dio tribution , obscene books, 
to-wlt: copies or a x hard cover book titled "Show Me", 
contrary to the Criminal Code. 

MacKillaxi elected trial in the County Court 
Judge's Criminal Court and pleaded, through its authorized 
agent, hot guilty to the charge. 
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Ho question arises as to the ' corporate identity 
Of the accused; and pursuant to the provisions of B . 582 
of the Criminal Code, counsel for MacMiHan admitted that 
it the time and place referred to in the indictment, the 
accuse^ company had in its possession for the purpose of 
distribution copies or a' book titled "Show Me". 

Accordingly the sole issues in this trial are 
whether the book "Show K ." is obscene and/or whether the 
company's possession of the book for the purpose of 
distribution served the public good. 

"Show Me", a book obtaining photographs and 
explanatory text, l 3 styled Oh the dust Jacket "A Picture 
Boo* of Sex for Children and Parents". The evidence 
further indicates that the photography, captions and 
deffign were by Will McBride/an American photographer, 
and the text by Dr; Helga Pleischhauer-Hardt, a doctor 
practising in Switzerland, about whom I shall have moro 
to say. ^ 

The photographs were taken in Munich and the 
book originally published in Germany in 1974. The English 
language edition was published in New York in 1975 by St. 
Martin's Press. The accused company distributed the book 
in Canada, the police seizing a number of copies at a 
well known book store here in Toronto. The police 
ascertained from a representative of the accused company 
that 4,000 copies of the Book had been distributed in this 
country, not only in Ontario but in Quebec, Manitoba, 
Alberta and British Columbia. 

■ The book is packaged In cellopnane^ and 
retailed In Toronto for 814.95. 

Counsel f or ^IacMiIlan pointed out that before 
any complaints had been received by the police concerning 
the book, the Crown Attorney for this City threatened 
MacMillan with prosecution in the event the oook was not 
withdrawn; MacMillan nevertheless decided to continue 
to distribute the book, with consequent complaints from . 
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members or the public who for reasons of their own choae 
to remain anonymous. Hence the prosecution and this 
case . 

I turn now to a description of the book itself. 
It ib i\ large "coffee table" type rbrmat, measuring sotae 
5-1/2 x 13-1/2 ir.chea. The front dust jacket reveals a 
photograpn of two nude children, boy and girl, ages (I would 
gather) between bi* and nlf.o. The inside:- or the front 
Jacket giv*3 information a:* to the contents of the book- 
To set b'j t c v r tai ri pao sc gc o : 

"/T_t7. . . 13 an explicit, thoughtful 
and affectionate picture book designed to satisfy 
children's curiosity about scX and sexuality — 
their own as well as that of their elders. In a 
series of sixty-nine beautirul double-page pEoto- 
graphs, accompanied by a running commentary 
assembled from actual reactions of children to the 
photographs, It explains and illustrates sexual 
development from in fancy through adui thood . An 
illustrated text at the Back of the book spellq 
out the educational, ethical and psychological 
significance of the pictures* and supplies complete 
information bh hunian reproduction, love, sexuality, 
sexual experimentation and marriage. This 
explanatory section, by a rioted child psychologist, 
will help parents discuss with their children the 
pictures in the earlier part of the book." 

The back of the dust jacket contains a brief 
biography of the authors as well as endbrsatibns of the 
book by medical and religious notables. 

The Foreword at pa£cs 3 and deserves full 

quo tat ion . 

*; "We have made this book for children 

and parents. In their hands it can be an aid to 
sexual enlightenment. But aoovc all wo hope it 
will show parents that natural sexuality develops 
brily wheri chiidrcri are surrounded from birth 



46 



onwards by a loving family and environment which 
does riot repress sexuality. We don't believe a 
child will have 'found the answer' to sex simply 
by looking at the pictures in this book.; A good 
understanding requires rather a continuing exchange 
between parent and child, a ^dialogue which helpa 
the child .express his question^ and problems 
concerning sex and resolve them\ The photographic 
part of this book is meant as a taking-off point 



for parents. Internal bodily processes such as 
conception and pregnancy as well as anatomical 
facts should be presented to the child in simple 
words by the parents themselves. The text at the 
end of the book makes suggestiono for this purpose. 
It gives parents basic information on the develop- 
ment of sexuality and sex education. We are of 
the opinion that only an explicit ar.l realistic 4$ 
presentation of sex can spare children fear and 
guilt feelings related to sexuality. For this 
".reason we cho3c photography as a medium. With 
much care and under great difficulty we succeeded 
in photographing the children In such a way that 
their natural behavior came through. We thank 
the children and their parents for their help in 
putting together the photographs. The captions 
to the pictures are gathered from their spontaneous 
comments. We hope this book will serve parents and 
children as a source of information and guide them 
toward a happy sexuality narked by love, tenderness 
and responnibili ty . " 

There rbllbws 69 double-page photographs, each 
of which save one depicts human beings wholly naked or 
their genitalia. The first seven photographs show a boy 
and a girl, aged (I would gather) between six and nine, 
discussing their anatomical differences. The next three 
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photographs concern a mother showing tenderness to and 
Breast-feeding her baby, as seen through the eyes of, 
and discussed by, the af orecien tioned child r en . In tho 
next photograph the motner ebb forty the boy whose world 
has been invaded by a new baby brother. The next photos 
involve another child, agod (I would estimate) between one 
and two, exploring her mother's breasts, and being held 
lovingly in the latter'o aras, T n the onsuing two photo- 
graphs, tho boy who feels resentment to the hew intruder 
holds the baby and contemplates how he was ih his own 
infancy. This is followed by a child wrestling with his 

f rather. 

On page 36 there ia shown the external female 
genitalia, and it contains a pejorative caption with an 
older male and female person apparently expressing 
disapproval. In the three photoa subsequent, the vulva, 
penis arid external excretal parts of the body appear, with 
comments respecting their essential differences* although 
the common feature of the latter as to boys and girls is 
stated. As to the latter, the abovenen tioned elderly 
people gaze disapprovingly from the caption. 

The picture at^page 44 is merely a full face 
vlew of a young girl, aged "t^would estimate) between 
five arid six, captioned: "Look what I can see. But I 
don't want to see it any more." 



cloth draped over it. And whatever else may be said 
about the book, I fail tc comprehend how its Internal 
necess i ties are served by this inclusion . There follows 
pehlaes Ih the ordinary state and photographs illustrating 
the difference be twecn circumcision and the lack thereof, 
which take up the following double pages. 

An inquiry from the boy who appeared at the 
beginning of the photographic section as to when he will 
acquire pubic hair and genitals like his father, with 
relevant pictures, will be vfjDund at pa^es 52-55; and then 
a young girl who, I SurmJiae, Is the same girl shown full 



An erect penis is then ahown, with a piece of 
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face at Page 44 in ohown to be .asking what two girls 
obviously past puberty are doing, as they are hugging one 
another. This leads into a query as to whether She Will 
have large or small breasts and then culminates in a 
photo of a boy, very much in adolescence, with ah erection 
touching the breasts of an adolescent girl* and presumably 
the same gtrl*hbiaihg the sane boy's penis, all with 
appropriate captions . 

The young girl whoso questions and queries 
underlay the sequence or photographs that I have just 
described, then discloses (with accompanying photography) 
that she would like to have a baby but demurs at the idea 
of having the boy who appeared in the first seven photo- 
graphs enter her vagina when they are grown up. 
Sequentially, she initially demurs at the sight Of a 
couple, again probably aged between 14 and 16, preparing 
for sexual intercourse, although she flhdj goodness in 
the touching which ic said to be part of the lovers 1 world. 
She then dwells on the topic oT 'cjpale masturbation as it 
involves her older sister and finds it to be beautiful. 
The boy then consents cn male masturbation" as related to 
him by his older brother, all of which is graphically 
shown In the photograpns . 

The penis shown in this section is,- although 
hot grossly eo, considerably enlarged in size. 

At page 88 a close-up of the introituo and 
vagina appears, followed by five- photographs of preliminary 
love play between a couple described as the boy's cider- 
brother and his sirl friend. The photograph at page 96 
In which the girl friend holds the brother's penis La 
grossly enlarged. 

The preliminary love-making series of photo- 
graphs Is accompanied by captions where the elderly man 
expresses shocic and dismay at the activities portrayed, 
which Include an act of fellatio. The elderly man is 
referred to by the children as "ah old crab! And Just 
'cause those two are in love and are making out with each 
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other", The children express complete approval riot only 
of the preliminary love-making, but also of the eexual 
intercourse which follows. 

The young girl wrio expressed a wish to have 
a baby is reassured by her mother that the couple's sexual 
intercourse stems from the fact that they are in 2o<e, 
but the girl expresses fear of a pcni3 in her vagina, as 
she earlier had done, two photographs, brie of which would 
be hopelessly incomprehensible if taken out of context, 
illustrating a close-up of sexual intercourse then follow, 
With the mother assuring the girl that; sexual Iritercburse 
only occurs when people are older. The girl appears 
content and happy with her mother's explanation. 

4t page 118 the elderly man states: "Dreadful, 
the things they tell children these days." 

Nine photograpris follow dealing with childbirth, 
two or which most effectively catch the accompanying ^ain 
and four of which equally catch the ensuing happiness of 
childbirth. 

The photographic part of the book ends with 
the children who appeared at the ccminericcme^rt' of the 
photographic odyssey expressing their wishes to be like 
their parents — the boy like his father; the girl, her 
mother. 

The textual section of the book by Dr. 
Fleischhauer^Hardt consists of 28 pages, cbmmericirig with 
how to look at "Show Me* with parents and children, An 
excerpt from the firnt page of the explanatory text is 
Indicative of the author's approach. (I am reading from 
page 143 of the book.) 

*7b avoid Introducing repressions 
and new inhibitions regarding. 3exual matters, 
the adult sriould explain the photographs and 
encourage the child to talk about the feelings 
they bring about in him. 

"Parerits who feel that the book is 
good, but heqitate to show it to their seven- or 
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eight-year-old, do so almost certainly because 
they fear. they might impart to their children 
anxieties about their own sexual feelings or 
behavior pattern 3. Parents can easily overcome 
their fear if they go through the book section 
by section, looking at the photographs slowly 
and carefully and not showing them all at once 
to the children. Iri this way parents will give 
themselves and their children the opportunity to 
gain confidence in the material, little by little. 
The most importar*. parts of this process remain 
conversation , explanati on, openness on the part 
of adults, and their readiness to answer all of 
the children's questions." 

Sex education and development is then discussed 
not in depth but in a manner adequate to alert the parent 
to the necessity of and tho pitfalls in developing a 
capacity for love In terns of what the authors call "basic 
social tru3t". The text deals with this concept in the 
spectrum from infancy to late adolescence. The text 
e.icourage3 the exploration by the child of his or her 
body. 

I refer how to ah excerpt from pages 151-152 
of the booki and I am quoting: 

"It is perfectly natural for young 
children to play with their excretory and sex 
organs a good deal during the period when they 
are learning cleanliness. In the experience of 
young children, the two still form a single unit. 
Parehts should be aware of this and should not 
interfere with their children's attempts to 
explore their bodies and functions, but rather 
encourage theo by explaining where excrement 
comes from, where it emerges, and where it can 
fee deposited. They should also allow children 
th\e opportunity of^playing naked. Playing with 
the anal zone give3 small children feelings of 
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pleasure. Thrtr perceptions aru far removed 
from the attitude of moot adults, who frown upon 
ouch Shocking* behavior. 

M A3 a rule, children in Europe and '•' 
America are forbidden to play with their excretory 
and sex organs. This creates unnecessary inhibi- 
tions in the child's curiosity arid play. VThen 
they disobey the rule — as they inevitably will 
— they experience reelings of anxiety and guilt. 
Understanding parents can spare their children such 
conf 1 ic ts by not restricting or forbidding these 
pleasurable activities, but rather accepting then 
in a friendly way like other games." 

Dr, Pielschhauer-Hardt cautions against threats 
of cas tratlon, even as a joke , in an at tempt by a parent 
to curtail her son ' d playing with his genitals. 

She also discusses situations which inay arise 
out of variations upon Freud's "ocdipus complex". Conceding 
Preud'B assertion oT the uhcoriscibiib love of a boy for hla 
mother and a girl for her father (and consequent jealousies) 
not to be scientifically demonstrable and to be disagreed 
with by oony psycho i ogis to , she discusses family situations 
with Freudian overtones which may be encountered, and one 
offers certain suggcstior.s as to how these situations may 
fee handled. 

As to rexual farces Involving children. Dr. 
Pleischhauer-Hardt writes (at page 156): 

"The behavior p-itterno of these 
children who grow up without any sexual restriction 
may be re t ~ird*d as the natural sexual behavior 
which occur:i npontaneoualy during inrahtlle 
development . 

H In our Own culture, where children's 
sex sames are still largely suppressed, children's 
sexual activities Include playing with their own 
genitalia and role-playing gones such r.s 'Mommy, 
Daddy, arid Baby* and 'doctors and 2furses'. 
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"It Is iiot yet known exactly What 
significance a trial-an J-urror learning pre :c3S 
in childhood may have for mature sexual relation- 
chips in humans, b;-': we do know that in several 
species of primates it is essential for the yojj 
male a and females to play sexual jerries sby^hat >] 
they are able to perform copulation c^rectly in 
maturity^ This, together With similar evidence 
in other animala, suggests that personal 
experience in childhood in tho form of play- 
sexual activities may indeed be extremely 
important for nature sexual behavior. 

M IT parents show tolerance toward 
the sexual gamon which are a natural part of 
Infantile development! they can preserve and 
strengthen the child's pcuitive attitude to hiB 
own sexuality and that of others. It in therefore 

unwiae for parents to be Upset When their, children 



indulge in sexual ac tivi tins . The problem i3 mcs t 

easily solved if they openly alloW the children 

to play sex gaj*»es, so that they are not forced 

into secrecy. 

"?robloas may arise IT prudish 7 
neighbors or a playmate's parents have sexually** 
repressive attl fudos . In this case It is important 
to have an open talk with the adults concerned. If 
this doep not lead to a more tolerant attitude on 
their part, if, for example, the other parents 
forbid their children to take part in sexual games, 
then the subject must be talked over With one's 
own children. Here parents nay explain that under 
these circumstances games liko 'Doctor and N_ ~o * 
should or. iy be played at home. 

"If children are confident that 
their parents do no* forbid sexual play but 
tolerate it just an happily as oth?n gamed, then 
they will a." so quite spontaneously come to th^'ir 
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parents wilri all their questions about diff erence3 
between men and women, reproauc t ion , birth, and 
pregnancy. In this Way sexual instruction will 
cone about amply and naturally for both parents 
an d c h i 1 d re n . " 

The written material treats of the question of 
children coming into the bedroom when their parents are 
having sexual Intercourse. Clearly, the locked door 
approach is frowned upon by Dr. Plei3Chhauer-Hardt; and 
ohe writes (at page 157): 

H It is unfortunate that many parents 
are reluctant to allow their children free acceiu. 
to their bedroom. There Is no doubt that a locked 
bedroom door arouses the curiosity of young and 
older children beyond all measure. What is more, 
a locked bedroom door encourages all sorts of 
fantasies and wrong idcao about adult sexuality 
in the children's minds-: They wiil see it as 
something forbidden, something tha^ takes place 
in secrecy. 

M A well-informed child will not be 
shocked to sec his parents having sexual inter- 
course; to such a child rex Is a positive sphere 
of life, determined by love and tenderness. 

M How should parents behave when 
their child discovers them making love? As a 
.rule even ttin most tolerant and liberated parents 
arc disturbed and will stop making love. But 
still the child will have noticed Ijbat they are 
'doing something' I He will ask curiously, 'What 
are you doing?* The beo . reaction is. for the 
parents to answer affectionately , 'We love each 
' other very much right now.' Perhaps they will ask 

the child to leave them alone. A well-informed 
child will probably react to this situation by 
going back to his brothers and sisters and saying, 
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'Mommy and Daddy are In love with each other, 1 or 
'Maybe we'll have another baby soon.' And as Tar 
as the child Is concerned, that is the end of the 
natter. " 

A substantial part of the text concerns 
suggestions meant to help parents inform their children 
about sex, as a starting point for simple, basic sexual 
instruction. The aivlsloris are: 

(1) Sexual Differences between Boys and Girls; 

(2) Love Between Man and Woman (and a brief 
reference to contraception); 

(3) Marriage and Family; 

(4) Pregnancy and Childbirth: 

The physiology of puborty, as it occurs ^ri both 
sexes, and to a lesser though adequate extent its psycho- 
logical implications are ducussed, as well as the question 
of anxiety and conflict arising out of initial non-marital 
sexual intercourse. The prevention of venereal disease 
Is stressed. 

The author sounds a warning in the text that 
non-repressive sex education in not to be taken as an 
invitation to licentiousness. At page 170, Dr. Fieischhauer- 
Hardt cautions: 

"Modern Western society is still far 
removed from a natural, affirmative approach to 
pleasurable sexuality. Sexual wishes aria drives 
are still suppressed and manipulated in innumerable 
ways. For instance, masturbation is often re com- 
mended to adolescents as the best way out of their 
sexual predicament. But if masturbation is the 
only form of sexual activity practiced over a 
period of several years, It nay x^eault in an > 
impoverished emotional life, for masturbators 
isolate themselves In situations where the only 
objects available to satisfy their sexual desires 
axe their own selves. This excludes the possi- 
bility of a sexual partnership and a tender 



55 



relationship with another hi nan being. Also, 

continual pettinc that docs not lead to orgasm 

creates physical arid psychic tension Which may 

oven tually inhibit normal sexual reactions . 

"We auat also bear in mind that 

training and practice are necessary in the 

development of <any ability. There seems to be no 

reason Why practice of sexual behavior should be 

prohibited, and nodern sex education cannot ignore 

this cons iderat ion . The sane opportun ity f or free 

development of spontaneous sexual activity that 

we c a lied for in childhood and prepuberty must 

also be available In puberty. 

"On no account must nonrepressive 

sex education be equated wi th the recommendation 

of Indiscriminate Indulgence in sex i Freedom 

calls for the ability to act responsibly. It la 

mainly up to parents and teachers to convey this 

ability to children. Alex Comfort comments in 

his book Spx in Society . 'It is virtually 

impossible to persuade a child by lecturing that 

sexuality is a perfectly worthy component of 

life, and that i t3 exercise call3 fcr the same j 

reasonable restraint as other social conduct, Xt 

we ourselves axe inhibited or Irresponsible.*" 

The Afterword, alr.o written by Dr. Pleischhauer- 

Hardt, restates the object of the book and her thesi3. I 

set out the Afterword Is its entirety (page 171 ): 

This book ia aimed at open-minded 

people Who are prepared to rethjjjk and perhaps 

even rtue3tion iheir own attitude to human sexuality. 

The book caae about as a result of my experience 

that many parents are nor Z^rficlehtly informed 



about sexual matters to understand the sexual 

development of their children correctly. t n na ny 

cases they are not even thoroughly Informed of 

aware of their own sexuality, because everything 

^ Q 
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to do with sex was suppressed in their own 
upbringing. 

.... i ..... 

"The primary aim of this book is to 

finally do Justice to the sexual needs of children 
and adolescents. ThiD goal can only be reached 
by instructing adults thoroughly ^. realistically. 
Will McBrldc's photos portray sexual behavior in 
relation to physical maturity from birth to 
adulthood. The photos show most of the usual 
forms of sexual activity. For those children and 
adolescents who have as yet had little experience, 
the pictures offer at least a graphic introduction 
. to sights and activities they will see and 
practice later Ih life. 

h Ve are relying on the wisdom, 
Insight, and tolerance of parents and teachers in 
the hope that Show He ? may tribute to the 
sexual liberation of children and adolescents." 

The explanatory text is accompanied by photo- 
graphic captions. A substantial number of the photographs 
are reproduced from the pictorial section of the book. 
However, there are significant additions: a boy with his 
finger In his anus, 4 an act of cunnil ingus ; a young child 
under the legs or two young people. As was the case* in 
the pictorial section, the people shown in this section are 
all na3ced. Abundant photographs of male and female 
genitalia and sexual intercourse are Included, as well as 
photographs conveying a message of family warmth and unity. 
Masturbatory action, both male and female, is reproduced. 

The book contains an Appendix, dealing In detail 
with contraception and to a lesser extent venereal disease. 
Shorter sections concern homosexuality and sexual behavior 
disturbances. 

On the last page of the book McBride 
describes the mechanics of the photography, and he writes: 
"The models were all f riencii. . Except 
for the coitus scenes, mothers and fathersof the 
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children wore present and helpful during the 
photographic seasiona." 

It must be empnas lzed that in the photographic 
division of the boo)c, the captions indicate that in many 
instances tfte younger children are watching or have had 
related to thee; tne sex pi ay of the older boys and girlo 
and young aaultc; also, in the photographic caption in 
the text illustrating anal exploration, there may be 
ano ther person preaent. 

Although ny description of the book has not 
been brief , ric vcrthelesa it ia not as detailed as I would 
have liked It to be. I have tried, however, to capture 
sufficient of the "flavour" and the message to do Justice 
to the submissions of counsel and to paint in perspective 
those contentious parts against a canvas 3 of the evidence 
and the law. 

I turn how to thb law applicable to this case. 
The accused company is charged pursuant to 
a. 159( 1 ) (a) of the Criminal Code, which provides, so far 
as is rel cvan t to this case : 

"Every one commits an effenefc who 
. , . has in his possession for the purpose of 
. . . distribution . . . any obaceno written 
matter . . . " 

The Defence submits that the book "Show Ka" la 
not obscene, ana in any event the public good is served by 
its publication and distribution, a defence provided for 
in subaections (3) and (4) of s. 159. 

"Obscenity", as far as thia trial is concerned, 
inasmuch as no auggestion ha3 been made that the Hlcklin 
case haa any application to the issues here, is defined 
in subsection 8 of a. 159 as follows: 

" "?or the purposea of this Act, any 

publication a domihaht characteristic of Which 
is the undue exploitation of sex . . . shall be 
deemed to be obscene." _ 
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The Crown contends that the following oectlons 
of the Criminal Code are germane to the issues here: 

I f^f er how to sections 157 and 158 of the 
Criminal Code . Sec tion 1 57 provides : 

"Every one who commits an act of 
gross indecency with another person Is guilty 
of an indictable offence." * 
Section 158(1) provides that 157 does hot apply to 
J . . . any act committed in private between a 
husband and h*3 wife, or any two persons, each of 
whoa is twenty-one years or core of age, both of 
•whom consent to the commission of the act." 
SuboeCtion (2) : 

"Kcr the purposes of subsection (1), 
an act shall be decried hot to have been committed 
In private if it is committed in a public place, 
or If more than two persons take part or are 
present." ; 

The sole issue, as I have indicated earlier, 
Id whether "Show Ke " Is obscene or whether the company's 
possession of the book for the purpose of distribution 
served the public good. 

The law pertaining to obscenity has been 
articulated in four cases: first, the case of Brodle . 
which was decided in 1962 and is reported in 37 C.R. 120; 
eecond, tho case of Berr^n-i-an Kows . decided in 1963, reported 
In 42 C.R. 209 (both judgments of the Supreme Court of 
Canada); C. Coles Bookn (19G4), 44 C:R. 219 (a judgment 
of tho Ontario Court of Appeal); and the P r a i ri g— Schooner 
case, reported In 1970, In 1 C.C;c:(2d)at page 251 (a 
judgment of the Manitoba Court of Appeal). 

I apprehend the law, as distilled from these 
cases, to be: 

To determino whether a dominant characteristic 
Of a book Is the undue exploitation of sex, regard .iust be 
had (^1) to the book as a whole and not to isolated photo- 
graphs and pan sages from the text and captions, and (2) to 
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the purpose of th»j authors. Was their purpoae a sorioue 
one, or was their purpose merely base exploitation? On 
the i33uc of a dominant characteristic, the evidence of 
witnesses skilled in the subject cT the litigation Is 
admissible . *" 

The law assumes that there will be a certain 
exploi tat ion of sex in obsccn i ty prosecutions , and thus 
what is proscribed is the "undue" exploitation of box. 
"Undue" is to be measured against two criteria: (1) the 
internal necessities of the book itself, and (2) 
contemporary Canadian coriT.uhity standards. 

In relation to the stxndard of the internal 
necessities of the book itself, the remarks of Judeoh J. 
in Rrod 1 e at page 144, although dealing with a hovel 
("Lady Chatterley's Lover"), are nevertheless apposite: 
"The use of the word •undue 1 
reco£nlCt:s that some exploitation of the theme 
is of common occurrence. What I think is aimed 
at is excessive emphasis on the theme for a Base 
purpose. 3ut I do not think that there is undue 
exploitation If there is ho more eaphasio bh £h e 
theme than is required in the serious treatment 
of the theme of a novel with honesty and upright- 
ness. 

"That the work under attack is a 
serious work of fiction is to me Beyond question^ 
It has none of the characteristics that are often 
described in judgments dealing with obscenity « 
dirt for dirt's sake, the leer or the sensualist, 
depravity in the mind cf an author with an 
obsession for dirt, pornography, ah appeal to a 
prurient interest, etc. ... I agree with the 
submission of counsel for the appellant that 
measured by th? internal necessities of the novel 
ltsel , theru : no undue exploitation . " 
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Now before analyzing the law pertaining to 
comaunity standards, by way or parenthesis, it "ought to be 
said that obscenity and pornography are not synonymous 
the One with the other. In that regard see 



Th e atres et trt . (1974), 16 C.C.C. (2d) 185, a judgment of 
the Manitoba Court of Appeal, delivered by Treedmaiii 
C.J-.M. In my view, the word "pornography" ha3 no precise, 
fixed legal meaning, but i3 frequently associated with 
the stag movie wherein the beauty of sex is wholly 
denigrated by purely lustful conduct desired solely to 
titillate and arouse,- or with bocks and pictures de/oted 
to violence and sex, or advocating cbrnmbhly accepted 
sexual perversions such as bestiality, or where sexual 
activity is treated in a revolting and disgusting manner 
— an example (and one exauple only) of which would Be 
Beef ophllla . fc 

Clearly, if this i3 what pornography is, a 
book may be obscene without being pornographic^ although 
the converse would not ordinarily Be true. 

As to the determination or contemporary 
Canadian community standards and the approach to be taken 
in a prosecution of this nature, I refer to the dissenting 
Judgment of Precdj-.an J. A. (as he then was) in dominion News 
and Gifts (1963), 40 C.R. 109, adopted in to to by the 
Supreme Court of Canada on appeal and reported In 42 C.H. 
209. In the report in the Manitoba Court of Appeal r at 
pages 126-127, Mr. Justice Preedman stated: 

"Those standards ar^ not set By 
those of lowest taSte or interest tfor are they 
set exclusively by those; of rigid t t j -re, 
conservative, or puritan taste ant •"•icJLt of mind. 
Something approaching a general avc; of 
community thinking and feeling Has u « dia v ivepcj. 
Obvioujly tJUn is no easy task, fo r we \ s^.-Ving 
a quantity that is elusive. Y«t the c fc- 5 m r% 
•be made ir we are to have a fair bbje<-;t«< 
standard in relation to which a pufcll? ,i ^ : ^ 



61 



tested a3 to whether it is obscene or not- The 
alternative would mean a subjective approach, with 
the result dependent upon and varying with the 
personal tas tcs and predilec tions of the particular 
Judge who happens to be trying the case. 

"Community standards must be 
con temporary . Tines change v arid ideas change with 
them. Codpared to the Vic torian era this is a 
liberal age in which we live. One manifestation 
of it is tho relative freedom with which the whole 
question of sex is discussed . In books, magazines, 
movies, television, and sometimes even in parlour 
conversation , various aspects of sex are made the 
subject of coroaent, with a candor that in an 
earlier age would have been regarded as Indecent 
and intolerable . Ve cannot and should not ignore 
these pre3ent-Qay attit when we face the 

question of whether 'Ihidc 1 or 'Escapade' are 
obscene according to our criminal law. 

"Conr.unity standards must be local. 
In other words, they must be Canadian. In applying 
the definition In the Criminal Code, we muait v 
determine what is obscene by Canadian ctmdards, 
regardless of attitudes which nay prevail else- 
wh .e, be they more liberal or less so. 

"I think t should add my view that in 
cases close to the border line , tolerance is to be 
preferred to proscription. ?o strike at a publica- 
tion which Is not clearly obscene may have 
repercus3ion3 and implications beyond what is 
Immediately visible. To suppress the badVts one 
thing; to suppress the not c. bad, or even the 
possibly good i3 quite anc. r. Unless Jf Is 
confined to clear cases, sup.,: Vision may V ~r<l to 
inhibit those cre^t v e impulse? sad endeavoirs 
Which ought to be en- uraged * free societ^y* 
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Again, parenthetically, I pause to note that 
in the Ontario Court of Appeal in Tines Squ are Cinema Ltd. 
(1971), 4 C.C.C. (2d) 229, Jessup J. A. held that experts 
may testify as to tho community standard of tolerance in 
an obscenity case. * v 

In c: Coles Books , involving the novel "Panny 
Hill", Porter C.J.O, giving the judgment of the Ontario 
Court of Appeal, concluded that an "objective" test should 
be applied to ?.he question of undueness, and on that 
question the standards of decency and the measure Of 
tolerance in the community must, albeit entailing diffi- 
culty, bo assessed in relation to the treatment of the 
subject natter of the boo*. 

Finally, in P r ai r ie 5 ^ > Jt! vf^ener i a judgment of the 
Manitoba Ccurt of Appeal, Dickson J A: (as he then was) 
defined community standards of acceptance, , tolerance. 

At page 269 of 1 C.CC. (2d), His Lordship wrote: 
"In the Great Wont New5 case we 
referred, io contemporary 3t£Jidards of tolerance. 
I have doubt, as I>r. Rich testified ... a 
distinction can be made between private taste and 
standards of tolerance. It can hardly be questioned 
that many people would rihd personally offensive, 
material which they would permit others to read. 
Parliament, through its legislation on obscenity, 
couia hardly have wished to proscribe as criminal 
that which was acceptable or tolerable, according 
to current standards of the Canadian community . . 
Thus the law is not so much whether -the book 
is acceptable according to community standards, but, Is It 
tolerable by those standards in the context of "undueness"? 
The question is mt whether the community will positively 
accept the book, it is not whether personal standards are 
affronted by it, but whether a general average of 
community thinking ihd belief would entail no objection to 
the book bein£ seen and road by those members of the 
community who wished to do so. 
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Be fort* can viisa Ihtf the evidence, two submissions 
— one by the Defence and one by the Crown — can be 
disposed of as pure questions of law! 

Mr. Vllliston contended that the threat by the 
Crown Attorney to proaecute the accused company unless 
the book was withdrawn prior to any complaints being 
received by the police about the book, In itself, consti- 
tuted a lawful .JuatiTicatibri or excuse I MacMIIIah to 
continue to have it In their possession for the purpose 
of d ia tnbu 1 1 on . This subniss ion doea not tako into 

account that the wOrda "without lawful justif icati</n or 

I 

excuse" do not appear In the subsection under whl^h the 
accused is charged. Those words, which have a precise 
legal connotation, appear in subsection (2) of s. 159 
and not in subsection ( 1 } , where the sole issues are 
Obscenity and public good; and the phrnse "without legal 
justification or excuse" is wholly irrelevant to this 
case. 

''"The Ci own submitted that sections 157 and 158 
of the Criminal Code were Parliament's yardstick of 
community standards in the assessment of the word "undue" 
for the purposes of s. 159. The Crown contended that 
some of the phbtccrapris "Show Me" were tantamount to 
the reproduction of acts of cross indecency pursuant to 
8. 157, in that, if commit: \y husband and wife, they 
were not committed in priv y reason of the presence 

of the photographer; and if coznltted by unmarried persons 
under 21, consent Would be r^iaterlal , by reason of 
a. 158. 

At this stage of the judgrlch t it Is unnecessary 
for me to decide whether some, if anyi of the photographs 
constitute reproductions of act? of . grbs3 Indecency. It 
has- been held by the Supreme Court of Canada in the case 
of Johnso n ( 1973) , 23 C.R.K.S. 273, that dancing in the 
nude in a theatrical performance is not thereby n imihbral" 
for the purposes of s. 163(1 ) of the Criminal Code merely 
because nudity under certain circumstances is an offence 
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under e. 170. Sections 16.3 and '70 are contained in 
Part IV of the Criminal Coda, which also includes, e.g., 
8. 171, involving loitering in a public place. In the 
J ohnson case Ritchie J. said, at page 278: 

* * "This suggestion that ah act becomes 
'Immoral* buoause it has been made an offence by 
the Parliament of Canada i3 to ae a completely 
novel one. It would ocan, that it is a 

•'breach of moral standards in Canada' to ' loite. 
in a public place ana In any way Obstruct persona 
who are there', contrary to o. 1 7 1 ( c ) » a section 
which, like u. 170, appears under the general 
heading of 'Disorderly Conduct 1 . Por my part 
this reasoning does not assist me in determining 
What Parliament intended by the use of the word 
'immoral 1 under o. 163(2) •* 

Por the 3ame reasons I would hold that merely 
because an act depicted in a photograph may constitute in 
the circumstances an act of gros3 indecency under Part IV 
of the Criminal C03e t it Is not thereby rendered ipso 
fa c t o obscene pursuant to 3. 159* found in the same Part. 
The fact th'at 3uch acts may constitute an offence under 
other sections of the Code may well be relevant and cogent 
in the determination of the question of obscenity, but it 
does not follow that they are per he obscene. Obscenity 
is defined in n. 159(8) of the Code; and had Parliament 
intended that obscenity was to be equated to a depiction 
or narration of 3exual offences proscribed by the Criminal 
Code, it could easily have said no in the subsection 

itself.-^ 

- ■ 

* I consider next the evidence called by the 

Crown in thi3 ca^o . 

Dr. Jr?rr:. Cooper, a forensic psychiatrist who 
has had experience ;.n community psychiatry involving 
mental health problems, was the first witness. Br\ Cooper, 
the father of four children, analyzed the book against 
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the SIKCUS (Cc'x IrirnrraCioh and Education Council of the 
United States) Guidelines, to be found in a ' w0 ok entitled 
"Cb-prehehsive textbook of Psychiatry," 2d edition, edited 
by Preednan, Kapler, and Sadock. 

Against that background, Dr. Cooper found that 
the book full fcir short or fulfilling the Guidelines. He 
testified that the photographs of the enlarged penis and 
the sexual intercourse e^Jose-ups would be frightening to 
a young girl and exploited Sex, arid that the captions and 
one of the photos (particularly that of anal discovery) 
had elements of voyeurism and invited children to watch 
their parents' sexual activity. He expressed the view 
that the au^o.i t ion of what to do if children entered 
the bedroom during parental sexual intercourse constituted 
erao t ional blackball and could only be f ol lowed by 
sophisticated parents and children. -Dr. Cooper drew an 
"erotic" inference from the : . r t that there were 69 
photograph u in the book. He onsidered" t w at tho pregnancy 
and childbirth photographs would frighten children consider- 
ably, and that a photograph showing a moment prior *o 
penetration or Immediately after withdrawal would cause 
anxiety in ;\ildren. 

Dr. Cooper felt many of the captions were 
"stupid" and /confusing"; that the book itself was diffi- 
cult tp. understand , unci ear ^ confusing, its purpose 
problematic. He wa_n of the view that the book failed to 
take ln*o account the feelings of other people or the 
intel M . 'i.ua.1 rtnd emotional aspects of love, and that it 
encouraged family sex games with implications of incest 
and "rub-incest". One of his pr^cipal attacks, on the 
took was His view that * / totally lacked guidelines f 0 r 
it3 use and hence there wia'a potential for damage: He 
felt the bobk'3 attitude rewards elderly people was a 
pejorative one; and in eases where fathers aro playing 
wit.': <-''.eir daughtera naked, he queried where gratification 
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ilu ton ti fled that another form of emotional 
blactan.ai l '1 r jiani Tested itself in the book in that its thrust 
Was i>vit abciety io oick if i t tries to suppress taboos. 
Tht> book also preached a false go3pel» in Dr. Cooper's 
view, in that it characterized the beautiful (that is to 
^a^, the children) as good and the ugly (that Is to say, the 
elderly people) ao bad. 

He faulted the book ad it made no mention of 
the postponement of gratification. He felt that it 
exploited sex education and the public and perhaps the 
models, Who ordinarily Would have Been paid for posing. 
Dr. Cooper said the book had elements of pedophilia and 
that it would stimulate fantasies. He was of the view 
that only of Canadian parents have sufficient acumen 
and sophistication to use this book with their children. 
He equated the sexual Intercourse, fellatio arid cujnij I lingua 
scenes as pornographic ~ t warranting being banned in relation 
to children . 

Paraphran i.ng Dr . Coor or* s evidence somewhat, 
he capsulated his testimony as follows: Taking the book 
as a Whole, the photography is good; very little educa- 
tional merit; an exploitation of sex; sensationalism. 
It is experimental and avant-garde. Although it moves 
from a repressive society, it is too far ahead of Its 
time. The public are exploited as the author's credentials 
lend ah aura of respectability to It. Its potential for 
harm outweighs any potential good. Experimentation ia 
uar^erous , leading to all sorts of unknown consequences. * 
Children should riot be the subject of experimentation. 
The book is on a par with pornography and constitutes an 
undue exploitation of sex. 

Dr. Cooper conceded the legitimacy of genitalia 
depiction where a book is designed as a tool for sexual 
orientation or education, but he testified that "ShoW Me H 
would not assist in averting the sort of problems which 
bring people to psychiatrists- {j 
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Dr. John Yo ther ingham ; 4 specialist in. child 
ppychiatry and the father of four children, testified. 
He detected no nexus between the text, which he described 
as good, and the photographs, resulting in difficulty in 
presenting the book to people , a« the photographs need 
explanation (in his view). He felt that the captiono were 
devoid of information, nor did the photographs transmit 
useful Information . Ho concurred with Dr. Cooper as to 
the book's derogatory attitude towards oiler people; the 
promotion of in tra- family sex; the lack of guidelines ; 
the emotional blackmail; the book's llialted Value as 
only exceptionally well-adjusted parents could uss it; 
the frightening aspects of the overrized male genitalia; 
the anxiety developing out of the uhildclrth scenes; the 
failure to advocate postponement o.r f rc. t if ication , and 
the blurred division be twee h edurC^i.ori t+nft gratification 
which the book .right entail in pjc-f.n t :-. and children who 
were less than exceptionally w» i I 'jH • od ► 

Dr. ?o theringhox: Tv t \r. t tr.e bock postered 
fo"..r Ettitudes: (1) that r.'V :y th». 'y is good; 

(2) that sexual Intercourse" need ■■ * -:-'re/i i ii. tly trice 
place in private; (J) that it In \:..yr -tan t. for children 
to view sexual activity: ar.d (4) . parents' handling 
their children in the rude is- good . 

in Dr. Fotheri".,/. ^- V- vi. w, masturbation is 
encouraged in the book, ar.e* it ought hot to be because It 
night put children off sexual intercourse in later years. 
iic finds that the emphao is is on physical love aivJ not 
feeling, regard 'and respect; that the booK negates privacy. 
Although he could net de finitely say it vould cause harm, 
he recoorniendiia against the use oi the oook arid felt that 
some of its attitudes and photographs were contrary to 
contemporary Canadian community standards. 

This witness took the position that many of 
the conflicts besetting people in the sexual context might 
ba resolved by the use of "Show Me", but its use might 
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give rlao to other equally serious cbriflicta, ouch as 
thoao arising out of in tra-facil ly eex. v ^ 

Although he would not ban any book, he felt 
"Show Me" should be restricted In terms of place of 

10 

availability, and he cxpreaoc: concern at children having 
the book In the absence of their par*n::.. Describing the 
authore as slick and superficial, his major concern Was 
wl*:h the quality of the book as an educational tool. 

Dr. Marshall McLuhan — Internationally known 
.30 teacher, philosopher ar.d— scholar or media and communications, 
anrt rather of six children — looked at the book carefully 
but said he did not read it in detail. He round that it 
ib&tracicd sex rrom social life, and hence it was 
extremely fragmented and specialized. Its message, he 
^ caid, was "Xicks for all and all for kicks", camouflaged 
^ fcy a do-gooder attitude; the "kicks" were encouraged by 

the captions. Defining pornography as the divorce of sex 
rroa all other aspects of human living and as thf special- 
ized selection of one part of the body without . rd for 
its totality, Dr. McLuhan branded "5how Me" as pornographic. 
*0 He testified that the text ought to have been replaced by 
a aound track with yelps, grunts and screams to accompany 
the photographs . 

"Show Xe\ he asserted, is inconsistent with 
the survival or privatfc identity and as such lb reminiscent 
of the philosophy of Nizi ^Germany. He summarized his 
evidence oh this ^pepr^ ° r the D0 ° k w *th the aphorism 
"Everybody is a rrflbody at the ball park". 
' By reason of his training, -Dr. McLuhan oa-fed 

that he could pacs Judgment on the book without reading 
the text comple tely. 

Father Drake Will, a priest of the Roman 
Catholic Church and director of CCRH, whose background 
» eminently qualified him to testify, gave evidence that the 
book does very badly vnat it sets out to do, and that it 
is not for children. He ascribed to it the epithet "organ 
recital" rather than a teaching of family values. In his 
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view, the book advocates pu- aiiurc In the sense of tit Illa- 
tion as the only value, wholly severed from the framework 
of the family and without any emphasis on responsibility. 

William Deane is the administrative assistant 
to the Department of Student Services in the Borough of 
North York, the father of two children, a physical educa- 
tion teacher who has taught a course on sexual education. 
In the Borough, he pointed out that "family life 11 courses 
are taught only incidentally at elementary levels, such 
as ar ring questions that children may have about 
gupplei and hamsters. At 16, however, a formal course 
approver* by the Minister of Education is giv^jj^ emphasizing 
the family value aspects of sex education. And I received 
the improflslon from Mr. Deane that teachers are of the 
view that parents largely Ignore the sexual education of 
their children . 

"Show Mc" 13 neither approved for use in 
Ontario schools nor used as a reference tool in the 
Borough. Mr. Deane expressed grave doubts as to whether 
the latter would ever come to pass. He found the book 
difficult to use, both as parent and teacher, and he Telt 
there would be a public outcry from parents if the book 
was usea : v^e -;-;:^U;. Particularly at the lower 
levels^ itJt It wou.d not be accepted by the parent 
population v,f thcx " --hools. He attributed this to the 
repressive and sex negative attitudes in C^hadlah society, 
where people feel guilty, he testified, about going 
downtown for a good dinner. He said that the "anything 
goes" $ :andard of "Show Ke" wouldn't wash with people 
harboring such attitudes, arid he would be worried about 
the reaction of the mul||-ethnic cultures. 

He could :ot accept the photographs in the 
book, althoug;. .a conceded the author's sincerity and the 
acceptability of her message. 

He believed that some teachers might be able 
to use the book effectively in the classroom. While others 
could not. The children, he r. .i(jrf?3ted » were unconsciously 
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exploited in the photographs - t and he complained that not 
only were perfect pcopie portrayed, but the book was 
directed to a V.A.S.P. society, omitting black and oriental 
people . Mr. Deanc described the captions as non-sequiturs , 
Incongruous , confusing arid in poor taste • Asserting that 
pau/ents, not teachers, ought to shoulder the responsibility 
for sex education, Mr . Dearie ascribed to the community 
the right to eet the parameters thereof. 

This witness would not ban "Show Me", but he 
would restrict it In terms oT place and person. He would 
also have no objections to parents using "Show Me* with 
their children if those parents thought it was right. 

Dr. John Armstrong is married with Tour 
children, a psychiatrist, director of Community Services 
and well-known Tor his expertise and experience In the 
field of alcohol addiction. Generally he opposes the 
banning of books. As a practitioner, he pointed out that 
box interests and problems come into all of a psychia- 
trist's case work. He found it difficult to appreciate 
"Show Me" as a good Book towards achieving a general 
understanding of sexual matters , particularly by younger 
children . The book is technically well done, he said, 
but the r.er.3age is not to his liking, as in his view It 
presents and extols a very liberal type of sex activity 
to be taught t? children at an early age. He disliked 
the "you're backward If you don't agree with us" theme. 
He deplored the bocj. * ■ failure to articulate when a child 
can bring a rcsp^nsib ir involvement to sex activity. 

The text is g^od, but unrelated to the photos, 

■Aiv; thu- bock if l . rtain2.cn t rather than education. Its 

_ _ _ . _ 

main thrust is the enjoyncrit of physical sex — although^ 

^ - -- — — . - 

not to the complete exclusion of other aspects of human 

eexuallty, nevertheless sufficiently 3~» to render the book 

not completely helpful to children. 

Some children, he testified, might be 

frightened by the Oversized perils. 
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Ho aynbp3iz»fJ hia views as follows (arid again 
I paraphrase): "Speaking mprcssionintically and 
speculatively, the problem in the children's inability 
to distinguish what is an appr late stage of readiness 
to assimilate the material acme parents might even 

Involve the child In none form of sexual ac " s vi iy that 
the child i3 not rcQjy for.* Dr. Armst: Tig wcula not 
recommend the book nor did he believe that his paren t- 
patlehts, who he thought were representative of a croso- 
aoctlort of the community, would want to use it. He 
paralleled Dr. Pothcrlngham 1 s testimony in giving evidence 
to the effect that even though in some instances if 
patients had had sexual education sexual neurosis might 
be avoided, nevertheless the new sexual freedom has 
resulted in different types of sexual "hang-ups". 

Dr . Arm J trorig fel t that some paren ts could 
use the booK wisely and others could not. 

Lorraine Dt.'ane, the wife of witness William 
Doahc, was a trustee of the North York School Board for 
eight years, and she tvstified as to the problems 
encountered by people sponsoring a course In the Borough 
on sex education cnt i tl ed M f ail ly living". Indeed , 3he 
pointed out, sex education is a touchy, delicate arid 
opinion-splitting issue in the parent school population. 
Mrs. Deane thought "Show Me" was unresponsive towards 
helping people. She citS^eSflea It as stark, and the 
photographs "scared" her. It was not a book to educate 
childrjn, p • .. it did not meet community standards; 

I turn now to the evidence of the Defence. 

Thomas McCormack ia the President of St. 
Martin's Press In New York, the publishers of the book. 
He is married, with an eight-year-old son. True it is 
that he might have seme interest In the outcome of this 
case; nevertheless it is manifest that he was a 
well-educated, intelligent and thoughtful person. 

"Show tfe" was not published for money and is 
the only sexually explicit book the publisner could find. 
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Prior to accepting a book for publication, St. Martin ' s 
asks whether the book does something "worthy*. Mr. 
McCormack was skeptical abcut "Show Ke" initially and 
tock time to adjust. He a R hrihed his initial skepticism 
to his lack of exposure to sex studies as a child. Ke 
testified that the author (Dr. Fie inchhauer-Hard t j had 
all the credentials of a reliable authority, and he 
understood her thesis to be that a child should bo 
completely exposed to sex from as early an age as possible, 
that there was value in a frank expose and there was no 
valid reason why anything should be held back. 

The bock had been prosecuted and not convicted 
In one form or another in Massachusetts, New Hampshire 
and Oklahoma, although the approach in the State Courts 
varies significantly from the legal position In Canada. 

"Show Ke" is recommended by the American Library 
Association. 

In her refusal to inhibit sex as being "eVII" 
and "wrong", the authors Intentions are sincere, he said. 
There is no other available material for children in 
which sex Is treated as an everyday natural thing. Mr. 
McCormack today espdusee the view that children should 
consider sex to be as normal and natural as television's 
suppertlme production "Star Trek". 

Classifying the book as one of sexual c, menta- 
tion, attitude-forming rather than primarily informational, 
Mr. McCormack thought it would do a lot of good and that 
Its disadvantages were outweighed by its advantages. 

Reverend Brooks is a United Church minister, 
with a family, who hasten extensivety involved in marital 
counselling, 90* of which has involved sexual problems. 
He also has counselled fellow ministers in that regard. 
Teen-aged counselling was also within his scope or 
experience . 

The author's purpose , /tie said, was to present 
a book for parents to use with their children to acquaint 
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them with the functions of their acx organs and the 
relationship established out of aexual contact. The book 
successfully does that. Sexuality Is treated directly 
and honestly, and not iir^norally. The photographs are not 
erotic but assint in eliciting questions about sex. t 
Reverend Brooks would reCOzimehd the book, as he believed 
the average Canadian parent could usd the book for the 
author's stated purpose. He felt it was neither 
offensive nor harmful to the community, promoting 
"neither promiscuity nor permios lvcrieea ; the captions 
constituted a running story With a unifying thread, and 
the public good was served by the book, in his view. 
He disfavoured any form of censorship, and he has used 
the book with hie two younger children and has discovered 
no invasion of privacy. Although he would delete some of 
the photographs, it would hot concern him if the book 
fell into the hands of children without parental guidanc 

Rabbi Gun the r Plaut has been associated with 
Holy Blossom Temple in Toronto for 15 y^ars. Trained in 
the law, he is now an eminent theologian who relays with 
other faiths. Rabbi Plaut was hot or Tended by "Show Ke", 
which he felt was novel in its use of photographs. The 

ft; - 

book, he said, tries to register ^.utherttXc emotions of 
children and would be useful if used by careful, concerned 
parents. Unless a page is taken but of context, no 
question of base or Improper purpose arises. The bock as 
a whole tries to fill a need, and the public good is 
served, he said. Rabbi Plaut considered the booE 
acceptable to a great majority of Canadians^ although 
clearly some / groupSS^uld object to it. He opposes 
censorship generally. 

The book, he said in cross-examination , shows 
reverence for the. family, other human beings and "She 
reproductive process. No disrespect for older people 
wan demonstrated, but rather the book manifested the 
desire of children to identify with their elders, such as 
their mother and father. He thought the book fitted in 
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with the best traditions or what the community Is trying 
to do with "c ex education. On the issue whether the models 



wi :h the judgment of parentsjpermitting their children 
to pose. 

Dr. Robert Poa la Professor of Psychiatry at 
the University of Toronto and Chief of Psychiatry at the 
Toronto General Hospital. Hia credentials and hie 
achievements are impressive. Ao a reault of reading the 
book for 25 hours over a period of two wecKa* he felt 
it was the raoat influential book on sex published in the 
last 100 yeara and that there were no psychiatric reasons 
why it shouldn't be published. 



moldcrs of sexual attitudes were Professor Rrafft-Ebing 
(author of "Poychopathia Sexualls" in 1886), Sigaund Freud 
and Kinsey. I am quite satisfied that in Canada, even 
if Kraf f t-Ebing's book is available, it io little read, 
and that the works of Sigpund Preud have aiminished 
considerably in influence. Therefore I do not intend to 
canvass Dr. ?bc' evidence of the essentials 0 f Krafft- 
F-ing's and Prcud'3 thinking. He said that Klnsey's books 
"Sexuality in the Human Male" (published in 1948) and 
'Sexuality in the Human Female" (published In 1963), 
descriptive of cexual practises in the United States, 
caused an Impact on arid a rc-thinkinc by people who read 
of the universality of sex play amongst children, a 
conclusion reached by Kinsoy an a result of 18,500 
interviews . 

Dr. Pbs prefaced hi« exposition of what he 
believed to be the current View towards sexuality with 
the observation that psychiatrists tend to view society 
tftrbugfi their clinical experience, which is p 'rnarily with 
sick people. His evidence was that the view t day Is 
that sexuality i a pleasurable and non-injurious to a 
conaenting partner, If not promiscuous. It is now 




would not wish to interfere 



In his professional judgment, ttfe three great 
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recreational, riot prbcreatlonal , ariri It -'Vol-'t «; tccral 
and religious values, ^ 

Sexuality, he testii ica , .oaks "in youth, &~ 
a certain period when the role of parents bt^ones /erj 
important. That role is to nee that natural impulses are 
molded '.n a matrix 6T what is acceptable to the community. 
The role involves the development of morality. Children 
must receive truthfu:. and not false or spurious in formation 
"Show He", in his view, intended as it is for parents and 
children ana the average reader, is appropriate within 
the context of current sexual attitudes and the role of 
the parents, ' , fronts must read It first, as they must 
get in touch with -exual reality, They will find that the 
book emphasizes tie fact of sexuality and the Importance 
of parents as c^xual educators, in his opinion. 

In "Show Me K , people come across healthy and 
strong, and health will not lead to the form of^psychosio 
associated, with the movie "The Exorcist", 

Dr, Fos testified that *he sexual education of 
a child should start at age three, and sex play between 
five and eleven. He thought that menstruation should be 
explained to a girl before she went to school and a M wet 
dream 1 * to a boy bef^r^TTe^h^d one. 

The ch/ld will be comfortable with the book if 
his parents are2 and in Dr, Pos' view most parents can use 
the booJc, As yong as the parents present ah explanation; 1 
the disproportionate organs can be dealt with realistically 
by the chiM- Or, Pas equated the childbirth scenes to 
the Crucifixion, in terns of the happiness depicted, rather 
than the fain. He thought there was no harm in conf lining 
the book to beautiful people, as beauty is the medium by 
which the message gets across — since if beautiful people 
act in this way, such actions will be considered 
norma ti ve , 

Nudicm generally at the breakfast table) 

was not encouraged by the booJc, Mudism per se does not 
titillate. Dr. Pos giving as examples Japanese men and 



76 



women bathing tbftJtner and European women breast- f eeding 
their *"ble8 in church". 

As incest is a universal taboo, "Show Me* will 
not lead thereto. Nor dabs the book advocate anti-privacy 
for adults engaging in sexual intercourse. Neither will 
using it lead to India criminate sexual re lationa in or 
among the family. Such Uae will; however; increase the 
tolerance of parents to observe sexual play amongst 
Siblings. The book does not promote promiscuity, nor is 
euch carnality inherently a potential as a result of the 
book's use. Contrariwise, the emphasis is on a healthy 
family with concomitant tenderness and regard for feelings. 

The book is no protagonist for voyeurism^ 
defined by Dr. Pos as "getting kicks from watching the 
facial expressions of people during sexual activity", and 
the captions do rot indicate to Dr. Pos that the 
commentators are watching sex play. 

Pedophiliacs would not be interested in the 
book. Dr. Pos conceded that the book does contain elements 
of "emotional blackmail'*; but he added that; In his view; 
so do mo3t of the world's greatest religions^ Giving 
certain specific examples. He says that we resent tha 
"emotional blackmail" becaune of our Victorian upbringing. 

Br. Pos testified that there was no portrayal 
of disrecpict for Older people; that the parent need only 
explain tn the child that "grandpa" looks upset because 
he cherishes different valurs than the explairiors, a!3£V^ 

The photographs are most useful in acquainting 
the parent with jexual realities because of their graphic 
quality. There is no impropriety In hei lack of step- 
by-step relationship of the written text to the photographs, 
since the photographs enable the child reader to acquire 
an awareness of what the other sex looks like. Pellatio 
la acceptable, and in any event 32 of the photographs do 
not pertain to sexuality, and the book is definitely hot 
concerned solely with physical love. 
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Accon!;rsjj to ilr. P'j.'i , the author ( Dr . Helga 
yie ischhauer-Hardt j has had considerable experience in 
aeallhg with parents and yourig children, aria the bboE 
v^g written on the basis of that experience. Tho conclusions 
in the book are subs tan liat^ J by clinical research. 

The Afterword at pag j 171; to which I have 
already nade reference, la illustrative of a worthwhile 
purpose, according to Dr. Poa. It may or may not be that* 
Canadian society la prepared to accept the book. Generally, 
Dr. Pes opposed coriiioranl p. A I though he queried the ethics 
of experimenting with thin book on children, he had no 
doubts of the ethics if the parcn ts had given permission 
to have their children photo**: iphed . 

With the book Dr. Pos vculd hope for an 
at 1 1 tui I ral change to what Is normative In behaviour • 
Ho tectifiel that the bco< -right be a contribution^ to 
this* ' J 

Dr . Jarivs ^han is Involved in family' medicine 
and full ti~.e psycho therapy where sexual problems are 
involved. He ic carried, with four children'. Ho testified 
that the book is designed primarily to assist adults in 
teaching their children about sex. The brook's message la 
that cex ic pleasurable and healthy and not to be looked 
upon wi ih fear, guilt or shame. The photographs, which 
are hC ..cr harmful nor provocative, are indicative of how 
children iearn . 

Dr ^ Whan ' s evid'-nce was that the public good ^ 
was suived by the publication of* the booki and he based 
this opinion upon i? years of clinical experience. He 
has seen many people who have illnesses such as ulcers , 
and ouch people react to stress as a result of problems 
with their spou^t-s. Me -i:*y^ there is a j^rcat need for 
more enlightened knowledge about sexual matters. People 
arc ignorant »f their bodies, and thi3 leads to. shame and 
guilt feellngr.. SUch people are unaware of their sexual 
needs and they are unable to coxnunicate their needs to 
other people. He felt the book is a step to liberate 
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people frora their ».wn cujit sensations and repressed 
needs. He said t£at people require sex and can't fulfill 
their requirements , shutting z\ ' h need off early in life 
with resultant psy choabcat ic illness. 

Krs . Ann Dorrc 1 1 , who f,.is two daughters , la 
the executive secretary of SI^CCAK, the co-author of a 
sex education course for Grodt; u students in the Borough 
of North 'fori-, and *a3 formerly a high-school teacher. 

Sho-. found "Show Me" to be warm, open and 

.._r 

unique -froa the standpoint of the Use Of photographs. She 
attributed to Dr. ?lo ischhauer-Hard t an objective of 
showing the naturalness of the human body, and the recog- 
nition of the natural curiosity of children in respect of 
their own bodies and the bodies of others, with regard to 
breast sizes, penises, c ircunci3ion and the like. "Show 
*Ie", she tehtifled, provide^ an opportunity to get at 
"reelings' 1 When parent and child peruse the book together. 

She said that all Grade 6ers possess thia 
curiosity. They want to know how It happens — "Where dp 
the am3 and legr. c o? " "How do I get ny penis in?" 
She said that children are reluctant, and parents ought 
to oay, "It's O.K., I was like you too. 1 * 

"Show Me", she said, helps people to sort out 
their "feelings ari attitudes and provides an opportunity 
for the parent to discuss the ran^e of sexual conduct 

(e.£.» fellatio) with their children. In Mrs. Barrett's 

. ... .. ... .. .. . —-{ . . ... -. . . 

view l it is cuch easier for a six-year-old to become 

acquainted With the range of "how it is" than a 25- 

old. 

The witnt'33 uses the book in adult courses, 
and her pupils are at ease with It. She knows of no other 
ob satisfactory reference book. 

Dr. Elizabeth Brbdie is a psychiatrist, 
socializing in psychotherapy mostly with people wishing 
to achieve a better degree of adjustment in occupational 
and sexual relations. 



The Jiu Y,i li £irv<: m .ct, I rl Ker ','iev; both towards 
parents in their own nrht naneJy, their own t hi Hiring 
abbiit sexuality when they th-fjs elves were children and 
to tho i r chll (Iron in terrr.s of sexiidl education in con Junc- 
t i on with their parents. 

Innovative and daring in the manner in which 
the oa ten >il in pre sen ted , the author treat a th" family 
with the utnast rejpi.ctj in the view of Er , Brodie. She 
discovered nov-ral references in tho text treating the 
family an a unit and containing expressions of love and 
warmth: Sex Is hot dealt with as a separate entity, the 
text dealing wit.:: r.^ral values and the whole conveying 
a sense of responsibility in the area of scxO-- i ity and 
Derail ty . 

The book is not ham ful bu t healthy, serving 
•-he public: f^ocd, an otherwise she fears that parents will 
transmit their own inhibitions to their children. Dr , 
Brodie found no element bT "emotional blackmail* hbr 
(■/c; Z ci tation , as tho child mode la appeared to be 
"comfortable 1 * - If parents disclose a sense of shock upon 
discovery of parental sexual intercourse by' "their Children, 
the harm conveyed thereby nay be incalculable, in her 
view ~. 

Dr, 3eryl Chernick and her husband, practising 
In Uonibn, Ontario, are well known for their work in 
aental health and the sexual region. They have three 
children. She was pleased wii.h "ihow >'o", which reflected 
a quality of "caring" and ah Interaction Between parents 
and children. She felt that this kind of material might 
avert tragedy^ She shared the viewpoint of other 
witnesses that the adults bust assess their own at v .i Ludeo 
towards sexual! ty , obtain adequate information r become 
at ease with the book and use it with their cY. tluren . 
The Chernicks have given extensive prer.entat 1 ons In many 
parts of Canada and elsewhere, according to Br, Chernick; 
and she iiald that at each of them, adults tell hoi* that 
they hope their children wil.l be more comfortable in 
cexual matters than they ar «? * 
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Ti .• bt'i'il. :;r.rv^:i V.:] pubiir .»ood a.j iefn 

... _ . _ .... / 

useful reao'ircc am rne of rc-w available: TKe?witriesb 

believed t.Jit no.ro cbcsurity ctJnuarda would be /violated 
by the :ook bu f that other:i viiiid welcome it. it io true 
that the former g;-.up would jponnider parte of Oie Book 
erotic; however, "Show Me", she said, i3 not r» "how to" 
be The photos r.imply tell It ab it i 3 : J;' •raoturbation 

is not discussed, for example, boys ard <•; i-ls receive the 
imprcunlon that It la Wrong: 

Finally, :;hu felt that there was no exploitation 
or children In "Shew Me". 

Dr. John Lamont io an obstetrician engaged in 
sexual education and counselling. Hid clinical experience 
reveals that rr. coy of his patients have had traumatic 
experiences In childhood. 'Show Me" presents the question 
of childhood and adolescent sexuality openly and 
comfortably. It can J! lij states the idea that sex in 
fun and io supportive of the ms-ried relationship. It 
lays emphasin on a healthy body, stressing the married 
relationship, iov».-, trust and affection in terms of the 
sexual relationship. 

at t : tudo o f the book towards old >«r people 
Id wrOv .ii-ding t.c Dr ~. lament. 

Zr.c purpose of the bock, in his View, Is 
twofold: firr,t, to .. m te that adclescenee involves sexual 
beings; and secn-^y, to bo a tfreat help £6 parents in 
teaching their children about sex. It in also a threat help 
to professionals for educa t J rig parents in the manner in 
which they can brc uch the topic with their children. 

"Show y,e" nerves the public good, and ijn to to 
does not offend contemporary Canadian community standards, 
even though it might shock some people. Notwithstanding 
its support of the family concept, the book seems to 
pro-ote extra-family sexual relationships. The photo- 
graphs, however , a^d rio„£ exploit the children's privacy, 
they having consented. 
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Th" rir.il wlthr-iri waii a pnyalciari, Dr . Saul 
Leviae, , ia tr ■> fa' her of thn.u children, with one Of 
wh c;!t: ( ag ed r. : o J ■ . b has used th e book, wh ich he charac te r- 
Ized a a neither prui ieri t , ero f :c, ccrr ritlrig ridr dangeruua 
to children. The purpose is unrl.- lined by idealism, 
without t'xplo i tat I ur . If parentfi ire "comfortable" vi th 
the book, they can . ... it ui the education of their 
children — and clearly bor.J parcritr. v - not be able to 
dc jo, 

"Show ■' :'.»rvc:i the pub!;-. ,; .1 and ia not 

offensive to coh teiri-i'irary Canadian community standards. 

. . ./ 

I>r. Lcvlne i.<i basically opposed to censorship. 1 

• • i * • 

I 3u.it cox:nirt-r now whether "Show Kc" ia obscene 
vi ' l - in L> - v> --waning or the Criminal Code, and if 00, whether 
it oervca the public £ood or Whether it gbca bcyord what 
corvee the public coed. 

I approach thin decision not only in the lifht 

of the law ao act forth earlier In thcae reasons hut also 

agairiat the bacx{, round of certain important, vital 

conoidcratir,n3. Freedom of exprcsaioh ia a hallmark of 

a free society. Curtail and erode auch freedom, and 

liberty wito:rii away. Censorship ia an attribute upon 

which to tali tan *r :-tt m all its forms rtourlahes. 

However, there car.no: be unbridled freedom of expreasion. 

Aa Kr. Justice Ho::.-. -, t} rved, freedom of expression dica 

__________ *> 

not en 5- a false cr;, ,* "fire" in a Crowded theatre, 

nor dOi Include 'a,: a" witness here related) a atatecent 

in C Park In ,-artIne to the effect that a^troop 

ship aup*. /»,; i.! '■•i/0 p..j. And it ia stating the 

obvious that rrce36m -y : - ; rin ia limiteJ by the law 

itself, and sanction: .reel ..iisat Sedl: . slander, 

obscenity and the like. 

A free noci-ty : I 'M:; for i th vitality on a 

moral fourdat.onN No v.irn s-ojety can exist or continue 

to exlat, absent the pr-i'Lichcu and preservation of a 
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atro':.g cv/r',i\ f'itir'*; ?h i :i In part Its fori* '-red cy 
^> Parliaxrrr, tary iTOncni.*. .on. 1 have r.o doubt that you 

cannot, ibgi riiato bb ral 1 ty , but it is a 1 egi tiiriate exerclae 
of 'ipona i 0l«? ^V":r,r.»?nt to ri"t»:r r-o: : n and create 
a cliciate ii ;ich r;» , aitr.y at*. '...der :.:..*- i shed and 

encouraged wi : \ ; h CHe cocSurti ty , Sexu. i ;i.orali ty in 
chi ldren and their a 1 1 1 tudcr. in th is regard f onn an 
iapor - t e . . of tVe total apectran of ^oral integrity,, 
1 have aj: a 1 y r. e d the evidence and I ha v e given 
the cane best consideration I can. And approaching 

tho ciitter object;/; ly, which In What the law requires ce 
to do , I cannot say that the Crown ha., oatisfied me boyond 
id a reasonable doust that beck "Show Mo" is obscene -- 

_i.*^., that a dominant :r.arac te r ; s r i c of the book, taken as 
a whole, is the unij'- oxplc: -.aticn of sex. 

Mr* U-wI;i; lr. his able submissions . contended 
th.it it IS oprn to th'j Cojrt • fino^ that the book is a 
fr.^ : 1 , the t«.-xt merely camouflaging the : >ho t ographa , and 
the pur; :e of the authors hot aj they ::tate It to be ~. 

Mr. Lewis MLhrr.iti, that the reference to 69 photographs, 

10 . .. 

the fell»".*i.'?, the Insertion and masturbation scenes 

all L.T.ack of »,r.e i «.■»■:* of the r.e n : ual l s t , and that tho 

autr.ors hove »_«x pi o : t e 1 -he code is i:. the book; hence their 

□dilvcs are su::p t *;?t; 

I a.'n far f pen cati:;;ied that tho authors' 

p'.irpcL L< wis rs'-rciy harie **xp! m fit i b':i t rather the 

evidence and my own 5.:*"irnt of tt*n book leud -ne to 

conclude that t;.- purpose of tho book v-ar a so- ; or::i one. 

I thlr'* - Ita purp~oe, which I gleaned from • Afterword 

(whicn, I ci^ht aay, would have bec~ r.u. ; T.ore appropr i a 

as a Porrwo.-d a- ■ i t a t h t. t. o ha •/ r- p ■; ece led th e pho t Oj r u p h a ) 0 

X» _ _ _ _ _ _ 

fro.~ the hock itself an 1 frcn the evi donee, was to provide 

a book to be used Ij children with their parents, : ^ned 

to educate oner,", and acquaint children and parents 

wi th the real 1 1 1 and actualities of sexual i ty , their 

own arid of the or roc I to sex ^ 
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Dr. r'l <• l ->:•'/. .-,_»• r-ii.ird t neoma to mo to be 
qualified to .:: : _j*..or a . < which hac such "a purpoce. 
H»»r qua* i ricr-i" :oh;i *hd back.;;, our.d ; which have not been 
chal 1 *■ r. , ;ip ; r'.ir on tho Jl.'. t j:»ck»i _ . She was bom ip 

in :hij CTrrnari Fi h i h < ■ Kind | studied medicine In 
Prulburg, TiJaingen and Munich, From 1962 to 1964 oho 
pr*ieti - ! *' • -r»^iori;i) psych ia t .■ : hbyiiLtal in the 
Swins car. ••■ : lit, Gailen; and fro::, i 9CO to 1966 etudJod 

10 

at the x'l-y.: ,-..iiytic Institute In Zurich, Since 1969 

Dr : PI v I r '[':',, l\] r-H.'ird t has nerved as teacher and advisor 

at the "ohcol :'or ''.u*en '. Education in Heinach, Basel, of 

v Mch nhj was :...t.ie president in 1974: 1973-74 ehe 

fiervod an presi of the Educational Advisory Board of 

jo Heinach. During her yearn as child therapio t and parental 

advisor "-.ho realized thnl most parents had little knowledge 

of the sexual behaviour and development of children, and 

that modern publications Wert: duinfj little to fill the 

void . Dr . Pic i g chhauer-Hard t ia the author of numerous 

articles on psychohyri ene in children and co-author of 
» __ _ __ 

"Sexual Education In School", She is married and cho 

mother of three children. So states the dust Jacket. 

I do net dr.iw any siriisucr Inference Tron the; 

fact that there are 69 double-page photographs and that 

t ha t fact if nnnounccd on the dus t jacke t . I am en it i tied , 

40 I thin;-:, to recognize that the word "sixty-nine" has an 

explicit sexu.i'. moaning where Eng_ . sh, French and German 

£>ro spoken , and tha t the r I cures "69" are writ ten 

identically *n each language . In the German edition of 

the book there w-ro 70 photographs; the American publishers 

decided to Sole.;.: o^O- Accordii.g , sc far as the authors 

are eo..< ."-ed, ?h» refeience lo H j u ia not attributable 

to therri "in-'J in ny view Is pu rely o ~ .u I toud . 

10 - 

I hav. n;: dcubt tha t the r - 1 latlo , the oral 

insertion arid '_.'■ man tiirbat i riri ar. - ! , I wciilri add, i',.*. 

cunnilin^us scene -- if considered in isolation frc_j the 

rest of the book -_r.d divorced from the purpose and object 
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of the book; wouU ry.fitiiuiZu no:, eerie rv produc t i ona . I 
will discus:? this in ciaru do tail cio^.rr. : arily . 

Did the authors "xploit the ciodi.-:;' used? Were 
the auth'.r.i callous to tho right:: ard rtXgnt'Cy cf the 
chillier], thereby ri'siiitir,^ in iib-ibt being cant upon the i 
aincerlty of purpose? On Balnnri?; I do not think no, A 
great deal of the evidence wan directed to this point," 
I was invre^r.eti with the t-vldcnce of Dr. Piaut, who oald 
that he w, j net wi:;h to interfere with the -jd^ent of 
purehts perniittlr.'g their children to pen** , Nor ia there 
any evidence cont adictinc l\r : KcEriar* '«j note at the end 
of the book indicating that except for the coitus ocohoo, 
Bothuru ard fathers or thb children were present and 
helpful during the photocraphic aesnic-na: 

I would hen It ate to say that .-hUdren'a right :i 
and dignity were exploited when their parents agreed to 
and we : 'j pre rent at the photographing. 

I agree with Mr. Lewis that the fact that a 
book h.vj a serioun ir.;ort will rot in law precede a 
finding of bb-cnity . ' (Seo, I>J> h i e - ;*^t-krr . £l"96?7 " 

C.C.C. a ^j'lgr.ent of the British Columbia Court of 

Appeal, Sealing * . th the novel "Last ^xit to Brooklyn".) 
Mr. T.evia taken the view that the book it farther than 
its internal ne res i: i 1 1 en , c <:n r, ide red in the context of 
Its oM^ctlvr^ rcjuirivi; tn thia regard, Mr. Lewis 3 ay a 
a u.i .>» " — and I 'i^r.io th.: t v.>nl — a "base purpose " 

.in bo found in the attempt of the au thorn \j *■*.■■ :.">y the 
essential privacy of iiuS/ui Sexuality and ! ■ \: wi.ri for 
t.:e world to sc.'. Mr. Lewie- submitted mo: ^sly 
that the book cons t l tu ten a nasslvo assault on privacy. 

I confess to some difficulty In grasping the 
Ifloa that an ti- :>ri vacy 13 s^iibiiynoua with obscenity, 
Although I l'c..^" that privacy lii sexual raattoiii io 
fcrbssiy ■'■ r i gravely affected by the book. I propose to 
deal with thlzi rro. ; .i two standpoints: (1) the invasion or 
.the privacy of the nciieia themselves by the presence of 



the phj t . I;: a: :!<• :■ ah j ; «.-■ 
book regard m c ch i 1 i r »• r: e 
wK-r '. .", e L'.vt are ^n^ae 
True It I' th.i 



i L?J the pceiit.oh of tho 
)tor:rv; w.'iu rcnia" tie'Jruoa 
ir.£ in activity. 

e iv *i Or: £ tal privacy of li'.i" -i;: 
i ty in totally d'-'S troy»d by thu book so far as 
th e ~ - 1 <; 1 a a:->.! c o : , • : - ri i - d ; but It w.i 3 done « i t h c r with tho 
consent of the ~ idula thenselvL'S or, In tho cace ot tho 
children , . the consent of their parents. The "Invasion 

of privacy • '-.noti':-! ah unwar r.in ted , u:. Juii tl f iabie inter- 
ferine: with privacy; which can hardly be th«j caso where 
privacy is waived. 

Nor do I read trip b'cok a:; advocating ariti- 
• 1/acy in the re a la of adult parent sexual relations. 
The L-xc-Tpt froa pa>?c 157 which I have previously cot out, 
while d I ncr/.ir aftintf tr.e locked ■•droc.n door approaci . 
clearly contemplates t? at sexual relation:: will cease, 
regard Ieriri of the d» ./eo of liberation arid tuleratlbh that 
the parent;] have attained in rnat'.'.rJ of sexuality. 

> ecbrdin.^ly t although there has been r»ri eronior. 
of tho privacy of the nod el:', I as: enable to oay that 
there has been an assault on or an invasion of their 
/rWScyi nor do I thjhk that tr> book advocates ahti- 
prlvacy. In any event, an 1 have eaid, 1 have difficult-, 
understanding how obriceni ty arid anti-privacy are 
syncr.yn: . jr> . 

I turn now to a further con: iderat inn oi the 
GuLrii ssibri of Mr ; Lewis that ' he Book riay be hone the less 
obscene notwithstanding the ~ e ri oua purpose of thu author, 
n"d dr^ the dubriissicn in the context of the subject., 

- - 

ra*, the 'nternn) necessities of the be ok iU/ol^?T 

That a dcnir.ant characteristic, truly vte 

ti r> .» tn.'ui t char.'i<* to r ir. t. l c of "Z'r.o*.' Me" is the oVpIo < z~\ t Icn 

\ . . . . - - 

of sex is ir.d irpu tatle . That's what the book is all 

abr> , \ D> I iw j f i.t . i: e ** _ L"j i !' ■••'•■"/eri ar silrhes that there 

will be an e* j 1 o i t.a t i s#i of :;cx to seme extent. The 

question in: is the exploiter i^.. "■.indue"? .'.rid whether or 
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not the LU?io:uuoti i:. M u.ndu«> M i-j u, be tested against 
the internal rocbssitiiis of ihr book itself. 

The boo> i -j coriiorhcd with the sexual "education 
of fhUdr'rn, tr.e anthers 1 approach is that the subject 

cutfhi to b* broached h~:i uclon a:> p.. ' -i ble with a child and 
nhouiii be concerned with th<» realities of sexuality; No 
doubt the book is ava>i t- garde and novel in its approach, 
but a ur ely tnat alone cannot coMierch j. t . 

Koru canity, nakedi.'vis , in itself haa never 

in recent > Cirri Eecri ^orir id i»r.'.«d obscene. The hus:aji body 

is recorded by most people as beautiful, ahd beauty and 

obscenity are ar nhe^a the one to the other. In a work 

desi r ;n».: Tor sexual education and orientation, the 

Jegltir-ar/ of genital depict ?n can hardly be gainsaid; 

' ndi-rd; 'Jr. .'ccper conceded it. 

I t ; Ji;,k that some of the sexual activity 

dep. -t-i-j in the buok could have been omitted without 

ccn:; *-'-l-' ,: '' airmen t of Ui^ internal neceuuities or 

boo-: rseif, but i tr Indus ion docs hot convince mc that 

. __ . _ \ 

tr.p book is u:: iC Hno; and I find it incomp.- :hensI5Ie to 

c - v-c, of a pic ; e book about in tht. purview of 

the authi.-*:' n.r.s which wt;uid not deal With sexual ir.tor- 
ccurao, :siiJt': nation and bodily exploration. 

I belier~ that the ;;iJt3£raphs showing f . llatio 
and cunnil Ln.puj could well have been book:. 
ni»f*ard ?>:ir'r. had, hewevor, ilj th. 1 fac* .jji 
conduct in ract occurs and thit Pari ]ia\s 
deatigaatlsea such conduct frcn r.i.naw :oer certain 
conditions, as provided for in a .""T? fl of the Criminal Code, 
I unable to say with certainty tiiat the depiction of 
euch actn was wholly unwarranted, in terris of the Internal 
hccvssities of the book. 

The photograph of anal discovery and explora- 
tion, taken by itself and cut of context, would in my view 
bo obscene; but regard being had to the evidence that 
children do explore their bodie:; and the overall purpose 
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4Q of Lio book, iu;;iiri I cnh'>of :;ay with certainty that It3 

inclu:-:u/ w?,i req'lr.: 1 K ; in- interna) nc cess i t icn of 

the be-',*- r. j." « '. "... r* a bock obscene on the basir of 

one li'r 

h;... .•; v'a . r th«; pho'.0}».*.ij > * > showing over- 

aiied r v cnl taj c 1 o., ■ of ei«-/-.;»i In t - ■■■••c .tc: , and 

child Li rth arid i \ ^ ;.irir* ■ i • S \ i-tf pa In Sc«i#i of th» .".'rovT- 

vitnesaea teatif.rci cl, t inla would i;::itill fear end 

10 ... . ; . ... „ .... 

anxiety in young g i r • Again, I admit to some difficulty 

In seeing any pexu ot?-.«/i:en thia facet of the book and the 

iasue of obscenity. Merely enlarging something which if 

rio^ enlarged I hot chsc^rie, or taxing a close-up oT 

something which ctherwiao ia not obscene, in all of the 

20 circiwic tances cannot .in my view make it obacene ; and 1 

h**ve already dealt with the iasue of the depiction of 

genitalia and sexual intercourse. If the photograph a of 

the enlarged genitalia coulu Ihaplre fear and anxiety In 

some young girls, I am satisfied (as was Dr. Poa) that 

parenta uaing the book with their children can adequately 

30 _ .. . . . . . . . _ . . . _ _ 

cope with the cituation, a matter to which I v^.ll shortly 

return . 

I have even more difficulty 15 ascertaining any 

link between the potential fear resultant upon looking at 

the childbirth a eerie s , with the at to rid ah t palri , arid the 

40 iaaue of obscenity. There la no suggestion and there 

cannot be any suggestion that the childbirth scenes 

constitute on "urdue" e.-iploitati " n of sox. I am uriable 

to follow how fear or anxiety (if fear and anxiety there 

would be) in a yburig girl arising but of lobkirig at the 

pain on a mother's face during delivery, can have any 

bearing whatsoever the issue of obscerii.ty. In any event, 

pain ia an inevitable actuality of childbirth, the prospect 

10 ... 

of which nuat be taught in ar.y booX dealing with all 

aspects or aexual education. Undoubtedly a parent 

diacusamg the pain ccr-nectcd with childbirth with her 

daughter would emphasise the sheer joy arid profound happi- 
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nese attendant upon 1 1 1 :j1 v\ h ; thus nininizing but not 
avoiding tr.c element jf ;*in. 

Another roature of the book such canvassed in 
the evidence was whether it 'j--procatifu and was disrespect- 
ful of blcK-r pobplej arid whether 1 t*i attitude towards 
people whor.y ideas did rot ar:ord with the a', .'nors 
constituted a form of "emotional blackmail". 

It Is Obvious that the book disparages oldor 
people who oppose the book's approach and message, by 
characterizing theni an n narrdw-nlnded , repressive and 
inf lex.'.ble" ; and it is no credit whatsoever to the authors 
that they saw fit so to do. The book, unless parents are 
very careful in this regard , ray very well encourage 
children to disrespect older people and footer in then 
iittltuies wholly inconsistent with the arguments that the 
Defence has presented to mo in this trial — namely, 
tol cra-f- arid uri' 1 "' 1 tard of the attitudes and beliefs 
of every citizen in the community . 

The tome may Be said about the authors' 
a 1 1 i tud e s t owar a r. piren ts who will not permit their 
children to play rex games. At pace 156 eu'c* 1 parents are 
variour.ly d^'icriNM an "prud ish w , hav ing "sexually repres— 
olve attitudes" and requiring a "nore tolerant attitude". 
The arbitrary 5ppr Ich" of 'he authors is hardly conducive 
to the development in c . il d ren of n trai t of re3pect for 
the opinions, views arid beliefs of other people. 

Howe ve r rr.uch wo r..ay derlcre thi3 featuro of 
the book, i.j shbrtcbmi' tJ ,c in this regard can have no 
relevancy ts lac issue c ' c.b.;ceni*y. Regrettable as the 
atti.ude may be in terror r„i' the development cf a child's 
total c^arac*ev ird personality It does not rraxe the 
exploitation rsf sex :n the l.e -.1 "undue". 

1 prbrone to d~? m SX 'with other matters arising 
out of the evidence before considering "undueness" in the 
iight of contemporary Canadian cbtr.rauni:,y standards. 

Culled frCd the evidence of some of the Crown 
witnesses are opinions that the book promotes family sex 
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g.uai-ri, i r. , c'J-i firii i^iion (both in isolation and with 
a oex ?• i:i^r), preaari tal sexual intercourse, pubertal 
prcaiaffiiity, pedophilia, extra- family Sex rclat ibhshl ps 
and voy-uri : In th<i vein wore opmlonn tha . the 

book strcr.ac-J p.nyslcai cox without any adequate einpfiaBIo 
on the el J.Tsi-ri t:i -;f r.ji:,; re'jp'innibilityi fueling^ and 
regard. The book did no: ir.cn ti en pos tponvxbnt of 
[ ° grati fi cation , wmcH of course Is ah obvious social 
rcrju I r !•":•: n t . 

»*•• t *.•-"• *■ i-h.j r|*i.'ii true r vubs tan t la r . " , 
no doii'Ji the e <; 16 1 tat ; ■■ ■ '* sex wou 1 1 be "undue;* . 
the result of tins ca.;i. : :i i i' f.~»ren t , unK-ns a defence of 
H pubiii- gcui cc ' e-itriEl I£h"C»(!: Kcwjver, in ths lifiht 

of all of th»- and ny own anaiy . m of the ■ 

I o.T, f;ir fro 1 that the attackr hade oh these 

grouhdu arv • ■ 

Sex ^a-ics involving children are d iscuosed 
tut arc only pro-'jtud In the sense that since they occur 

yo 

In any event, the paints are advised by the author L be 
tolerant of such conduct in order that the child '.1 attitude 
towards his or her own ^.;xuality and that of others nay 
bo positive. Tne bock clearly neither a^'beates nor 
depicts sex garler, Involving parents and children. \ 
40 In rv 1 a 1 1 on to the book prcnotin ( : inccat and 

BUb-incest (to uoe the 1 angua^o of Dr; Cooper); considera- 
tion should be puver to Dr 3 . Conper and ?o the r inRhra ' 3 
point to the crtiy line of demarcation between 
gratification and innocence where father and daughter 
are photographed playing together. I agree with Dr. Pbs 
that ihee a i i<i a uri I vc rsal taboo , unlikely to be engaged 
in by any on'' ex c-'pt a v»_»rv nmute nctfscnt of the population. 

ib 

I t ru a t i h e c cr~. c n 1 0 n s t? Uri 4 Integrity of Can ri 3 1 ah s , and 
I aa confident that any mo who read thin 00 ok wcul d not 
conr. idcr th.it it pi r-rio ted cr advocated incest or analogous 
oexual c oh3uc t . 

I do rot urierstand the book to pr-'~otc 
30 ina:j turbat i oh In SMeti :hc excerpt frda pa^e »7C which 

03 
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I nave set but ci».;arly ca. •'• interpreted, and states 

unequivocally that prolong., -i Liirbatibh £s the cole form 
of 3exual activity will le;.d vo problems of .lexual. gratlfl- 
cation I:i later years. The bock merely recognizes at 
page 168 that 

"they £tiio ?arent«7 ah- aid also tallc to the 
children about nas €iir5a»£ori :h" order to s-:re ^ 
unnecessary feelings of shame and guilt. Masturba- 
tion Is a normal part of suxual behavior which io 
practiced in play form from u&iiy ::;IIdh~6od bh . 
It allows boys and girls to wc> o*T thoir sc.^ual 
desires and get to know the c. :yu.'A reactions of 
their own bodies/* 
I agree with Mr. WiUiston that "Show Me" merely recognizes 
tho exlotence of masturbation, its potential for problems 
and how to deal with It- I think Dr. Chemick Is right 
when she says the topic mus t be discus ;*d, otherwise 
children miy well get the idea that the practise 13 "ovll" 
and ' i bng M . 

In I'.ie text, premarital • - ual Intercourse is 
^iscusscd and, I apprehend, conveyed by u.e photography. 
But does the bsok Onco'jrii^c or promote It? I think r r t. 
Again, it recognizes its occurrence as one of life's 
realities. The last paragraph" of the. excerpt I have quoted 
from page 170 is no endorsement of premarital sexual 
Intercourse, and the same excerpt negates any advocacy 
or promotion of pubertal promiscuity; and in any event, 
any Indirect pru-otion of promiscuity or permissiveness 
can be checked by adequate parental instructions. 

Reference should also be made again to the 
caption at pages M2-1 14, where the authors r. : .ik-o the point 
that sexual intercourse only occurs when people are older. 

Dr. Pos' evidence leaves cunsi derable doubt 
that pedophiles would bb interested in the book. 

Dr. I-aabnt testified that notwithstanding the 
book's support for the concept of the family, it seemed 
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to promote ex t:\i- f.imiiy nr;xuai relational ipa . if by that 
he meant the" rec .ignition of the fact of children's sexual 
games, no ds-bf he ia correct; in the aenae that the 
authors favour tolerance of z universal phenomenon (aa to 
which due the vxecrpt TTva pafcc! 156 of the tox* which I 
havu Bftt-out in th* ; :i' ; r-M.ions). I do not a^rco with Dr. 
Lament if the thrust -Jf Kin testimony wis otherwise; for 
arorir. to be .* ho r t J y c 1 3 1 e d . ; 
IV . Cooper ' ■! t that this bock promoted 
vbyniirlsn- It riiy be that acme rhildr'*n viewing th» 
photography in the absence of their parents might cone to 
the conclusion that it wan ih the nature of things to 
observe other people's ccxu.-jl conduct. Dr. Poo' evidence 
on this matter doea not much arw-.ist ne. In the final 
analynis, while I an Tar from convinced that Dr. Cooper ic 
wrong, I'm not curtain that the ' o:< promotes, directly or 
indirectly, voyeurism. I leave ' *: simply on the basia 
that the Soo'k could have these isequcnceu and trust 
parents to ensure that the p: < . a will be dealt with 
visely and Intelligently. 

The evidence of ■■ CooperJ Fotheringham arid 
Armstrong, Profeaaor McLuhah :d Father Draxe Will wa3 to 
the eTfeCt that those aspect . of feelings, regard, family 
and respc.isibility which ar«? intrinsically part of the 
totality of aexual expertise, were severed and ignored 
by the book, the principal thrust of which was the 
emphaa is on phys ical love and carnal ity. I have go doubt 
of the sincerity bT any of those witneo3e3; but again, I 
find conoiderablc dcubt on - M rat 3core. The quoted portion 
of uc text "at page 170 and the Foreword 3 but particularly 
the photographs themselves, do net support, in my judgment, 
the views of those witnesses. Dr. Plant, Dr. Pbs , Er i 

I-amoht and Mrs. Barrett were of the view that the book 

..... . ....... ^ 

por.<t. : vely stressed those very valuco which the Crown 

wit.n'.ustro felt were wholly Ignored or Ihauf t Iclcntly 

emphasised. To my mind, the photographs themselves are 

the principal evidence of the authors ' be 1 i cf ih the 



concept of .V " . . ; ; y i.-. i irj the »nt:».;*.V of sexuality. 
1 da net ihte..d to r't-.iiev the pnotojjrdphs again, but the 
caption:, art! replete with felerencos to Mother, Father, 
Brb ther , 31c tor ar.ri j*aby , and adulation of the parents . 
Sexual conduct In the context of love is the theme; 
Violence and rarnal i ty for i tu own sake are not present; 
I.vny view, on an overall reading of the book. 

It ia true that the book does hot pronote 
postponement of fi ra t i f lea t i un , but neither does it 
t'hcC^r*;ii;« Instant gratification; and the social necessity 
of pi-ntparicsvnt of gratification is an inevitable result 
of social Interaction and parental guidance. 

Earlier in r^'^e reasons I indicated that if 
the depiction cf 3or.<- or t';e sexual acts in the Boole 
constitv - ■• - o.f-.-r. c v ler sections of the Criminal Code 
apart ft obscenity arrrtioh" Itself (e.f*.; gross 

indecency), that f.i-.-t mi^ht vol 1 be relevant and cogent 
oh the question of whether the, photographs and the book 
were obMecre. F regain of the v:<*w that it is not 
necessary for r.e to decide whether the photographs, or any 
of th «?••?», contravene nc. 1 y 3 and 159 of the Criris '.Yi'dl C63e 
specifically, although i have indicated quite clearly :ay 
vtewrj In rrlatich to certain specifics of the photographs. 

Pho tc^rapr.y is the r.e.-:iun through which the 
author a have cr.c:. h to pre rex. t the l r topic . In tlvjix 
▼ lew, which 1 have found to be serious and sincere , 
photography was the nost graphic way to do. ict the human 
body and Kunaii sexuality; I quote arjniri froci the foreword 
at pa^e 4; 

"We are of the opinion t ha t on! / 
on explicit tj-iU real u tie presentation of sex 
can spare chiiaren fear and guilt feelings 
related to sexuality. For this reasch we chose 
photnerapr " >a a ciediua. w 

I canhdf find beyond a, reasonable d-abt that 
the use of photography, bearing in r . 1 

purposes and objects ~md the internal .i the 



book Itself, thereby cnphaM :u*n vox for any banc purpose. 

In view of the foregoing, I a,T. unable to 
conclude that thorn is any ca;ih-<:.is of the theme of sex 
education and orientation f any base purpose . To quote 
the words of Judroh J . in V - ;oi i ■ ';7 fJiHi 1^0, at t44) — 
and th 13 ia confi t:c.I \rj R»*vor!.':u .*!r<-i.kr ani Hr.i . Vnan, 
Poo and Lovine 'hi; beck „ a v-'-o I e, ^ 

. . has no - ^ of t.hi- Jv.r * -n:. tIcm :Va«\ U 
"often do- ; ;rib«.- ! in judgment*: Coaling Wit./i 
obscenity — Jir* for dirtV riak*.*; trio 3 eor of 
the sensualist^ depravity J r. the hind of an 
author with an 6bri:risioh fur dir:., porho.^rii^hy, 
on appeal to a pruricn t ir v rer r , ♦: tc . " 
— and, incasured by the internal nccesn i t i or of the book 
itself, there Is no "undue" exploitation of sex. 

Finally, I turn to ccn t iinpnrary ■**-■- :i ! i an 
cbmnUnity standards. Ib "Show Mi?" tolerable :o 
standards? Would the general average of ccrnmu.ni.ty 
thinking and belief entail no objection to the boj/ being 
seen and read by those members thereof who wished to do so 

As Mr. Justice Freed man said in the Domi n i o rr 
News and Glf^ case' ( supra ) . grasping a general average of 
community thinking and feeling is to seek a quantity that 
is elusive. In order to find such a quantity, regard must 
be had to the evidence in this case, and to Mr. Justice 
Precdman's observation' that In Canada today the whole 
question of sex is discussed with relative freedom. 
Certainly I gather from the witnesses that there is much 
public discussion of the issue of sexual education in the 
public and high schools. Movies, televisfon and books, 
which have national exposure clearly deal with sex with 
a candor and realise which would have been un thinkable 
hot so many years ago. 

I have no doubt that tho^e will be people, 
many of then, who will find "Show Me H shocking and 
offensive to then personally and who will sincerely hold 
the view that the book ought not to be used by parents 
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with children, an it (in their view) pushes children into 
oex too early, it treats as normative sexual practices 
they deem Indecent arid perverted, and it will foster 
attitudes of the kind I have described in cone detail in 
these reasons . 

The br;o>. , however, is desired for use by 
parents and children. Sexual education, in the view of 
the authors arid bone of the witnesses, should begin at an 
early agu . Many parents, I am told both by the authors 
and tho witnesses, are unaware of their own total sexuality 
and view It with reelings of guilt and repression. Parents 
In auch a condition cannot be expected to convey to their 
children a healthy attitude towards sexual matters^ If 
parents do bocOrr.c .informed and aware of their own sexuality, 
then they are in a position to deal positively and , healthily 
with the fact that their children 'are sexual beings and 
to develop their children's r.exuality with the help- of the . 
book, within th\j framework of the family, love, responsi- 
bility and morality, according to the witnesses. 
' As I conceive this to be the object of the 

book, it is rby view that the Canadian community today, as 
understood by i'-r. Justice Prcedraaji, would tolerate parents 
who wished to do so, using thc_bob"Jc with their children. 

Many of the witnesses were of this mind. I 
found Dr. Plaut's evidence that the book fit tea In with 
.the beat traditions of what the community is trying to do 
with sex education very helpful on. this aspect of the 
case. 

If the book were intended to be and was viewed 
by children without Guidance and explanation from their 
parents, the Bbblc would, in my judgment, seriously offend 
contemporary community standards in this country. That 
is nojt tho intention of the authors, and I doubt very much 
that the pack-aging and pricing of the book would permit it 
to. fall into the hands of children, save through the 

4T- .. .. . . 

agency of their parents. 

Finally, I discuss whether parents can use 
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this book with their children as an instrument for sexual 
orientation arid education: Drs . ?6 theririghaji and Cooper 
expressed 'the view that the book provided no guidelines 
for i tn use, and Drs . Fo the r inghara and Armstrong ted ti fled 
that there wan no nr/nn between the text and the pictures. 
Dr. Cooper was of the view that only 2% of the Cana iian 
parent population could use the book effectively. 

The lack of a n n x a a is, T think, satisfactorily 
accounted for by Dr. ?bs when he says that the photographs 
enable the. child viewer to acquire an awareness of what 
the other sex looks like; and in my view the text 
obviously Is Tor parental use. Accordingly, a nexus Is 
not esacn tial . 

I am not as pessimistic as Dr. Cooper about 
the percentage of Canadian parents who could use this 
book effectively, and I a_n satisfied that a c-encerned and 
wise parent would have no trouble In formulating guidelines 
for using the book with children. I think that many, many 
Canadian parents could and would use this book effectively 
with their children, and I agree with Reverend Brooks , 
Rabbi Plaut, and Drs. Pos and Levine in their more 
optlmlr.tlc view or the ability or the parents of this 
country to use the book. 

In concluding that the community feeling and 
belieT wOuld tolerate the use of the book, I have 
carefully considered the admonition of Mr. Lewis that 
community standards in thin country are riot merely those , 
of the university academic and psychiatric community, and ' 
I have endeavoured objectively to ascertain the general 
average of feeling and belief of Canadians in general, > 
urban and rural, from coast to coast. 

I cannot find any "uridueriesc" In the exploita- 
tion of aex in "Show Me M considered in the light of 
contemporary Canadian community standards. 

This has been a lengthy judgment, as it is 
common ground that the matterq discussed are of consider— 
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a blu i ;i cJ r ♦ : i ■ to t ;:»; coniriCin I ty ; 1 have tried to deal 
with each natter a:; It aroru; frors tt.«* evidence, whether 
it waa Spec t ft rai jy ar>"-Jf'd by :ouri."t:l or not. I have not 
found it necessary .ta ueaT with the iofence of public good, 
in view of the finding I have mado or the ianue of 
obnceri i ty . 

Before 3cav*nfj ti.e case, 1 w 4 ,nh to commend 
counsel for their asnibtar.ce to ^e t '.mur.hout and for the 
forceTul presentation 'of tr.oir rOSpi.--*ivi cnoca . I wish 
also to acknowledge the oineerity of ich and every 
witness who testified. 

In the result, I find the accjuut^ company 

no t goii 1 ty . 



* 



* 



Certified correct, 




Official €ourt Heporter 



Senator Specter. There was a regular Written opinion in the To- 
ronto ciise? ^ 

Mr. M c Co R M AC k . Yes. 

Senator. Specter: So there have been the four actions brought 
against "Show Me"?' 
Mr; McCormack. Yes. 

Senator Specter. What specific parts of "Show Me" did the four 
actions attack? . ... 

Mr. McCormack. What they did tend to do, jjuite regularly," was 
pick out a picture or two. Indeed, the £)ook is 

Senator Specter. Which pictures or two? 

Mr. McCormack. Oh, they varied. There is a picture, about a 
third of the way through the book, with a young woman holding 
the penis of a young man and just judging from the physique of 
these people, they look to be under and since this is physical 
contact between two people, it seemed to them, and it certainly 
seems to us at this momerit, that it is not simply nudity. It is con- 
tact and evident activity of some sort. That was one in which they 
certainly cited. . 

Then they cited certain solo pictures, especially small ones in the 

back of the book where a child is touching himself or herself./ 

_Sejnator Spkctkr. When you published the book, did you consider 
omitting those pictures which might be somewhat more controver- 
sial? 

Mr. McCormack. Yes; we did consider it. And we made the judg- 
ment that this was contrary to the very premise that Fleischhauer- 
Hardt had when she wrote the book which is to say, look, children 
do these things. My book is based on the premise that only a total- 
ly open and explicit discussion of sex arid attitude toward sex is the 
way to a healthy adulthood in sex. 

Her feeling is, in all honesty, that there should be nothing 
hidden about sex from children. Her experience is that children dp 
not get ready for this book; they get unready for it. A lot of people 
say chiidren'are not ready for this book. No child; of 3 or 4 is fright- 
ened or made uptight by looking at "Show Me." Adults are. 

Senator Sp ecte r . How do you k n o w that no child is? 

Mr. McCormack. Well, I have never encountered one. And I 
have children. 

Senator Specter. How would you know if you had encountered 

one? 

vMr. McCormack. Do you know anything about your own chil- 
dren and their reactions when they see* books? I hsve children. My 
son was 8 and my daughter was o when I first brought this book 
into my house, and I showed it to them. They looked at the book, 
turned some pages, closed it, and went and watched Star Trek with 
exactly the same intensity of involvement: If I can bring them into 
adulthood with that equanimity of response to sexual" matters, I 
think I will have done a good thing with my children. 

Senatpr Specter. When you published the book, there must have 
been a great many-pictures that you left out. 

Mr. McCormack. There were pictures that were left out of the 
American edition based on the German edition. There was a 
German edition. The book was originally published in Germany by 
a Lutheran sponsored children's book publisher. We translated the 



101 



book and changed it slightly, but* I can tell you. ahead of time that 
the pictures that were left out were some of them of no attack- 
abilitv.^at all and others perhaps of attackability, but they were not 
taken out with any consideration for whether or not they were 
legal or not. From time to time, we take something out that does 
not How into the narrative; that is all. ■ '.. f .. 

Senator Specter.' But even prior to the publication of the 
German (took, do you know if some photos which were considered 
for inclusion in that book were excluded? 

Mr. McCormack. Oh, ,1 am positive that is the case. Will 
McBride, in my guess, took hundreds and hundreds of photographs. 

Senator Specter. When you come to the question of whether or 
not there is any harm done to the subjects whose photos are being 
taken, which is an objective of the statutes, what is your thinking, 
Mr. McCormack, on the picture that you referred to with the 
young boy and tho young girl, as you say, obviously under 16 years 
of age, with the young girl fondling the boy? 

Mr. McCormack. Yes. - ' 

Senator Specter. Do you think there is any grounds for concern 
about damage to those individuals who are the subjects of the pho- 
tography? ' ' ?. 

Mr. McCormack. I honestly do not, Senator Specter. I do not 
think it is ridiculous for other people to be wary. But it does seem 
to me that they have no concern here. 

I have a fair sense of surety that nothing happened to these chil- 
dren. I have talked to Fleischhauer-Hardt and Will McBride since 
this book was created. The pictures were taken in Germany some 
10 years ago. The children did know what they were being asked to 
do. They knew the book that was coming out of it and they were 
not being asked to do anything that was outside of their normal 
conduct anyway. It is the case that sexual _games_between children, 
younger than the age of 16, taking place, that took place here, and 
he did not take people who were totally extraneous to this sort of 
conduct. - 

Senator Specter. Do you think it is desirable to have legal prohi- 
bitions to protect children from being subjects or models for some 
type of sexual explicit conduct? 

Mr. McCormack. I cannot give you a universal on that, Senator. 
Do I think it is desirable? No. Because it seems to me you have got 
to qualify— — 

Senator Specter. So you would not have any laws on £he subject? 

Mr. McCormack. Oh, no, you would, but you would have to qual- 
ify. 

In other words, you cannot, it seems to me, if you simply say that 
every single book that has a picture of sexual conduct between chil- 
dren under the age of Hi is damaging, illegal and ought to put 
someone in jail,' then it seems to me that you are doing something 
wrong. Exactly, why I am coming here today is to try to help you 
draw the distinction between those cases which I ^ ajbspluteiy _agree 
do exist, there are books that I would look at and say that is bad: 
And somethii g bad went on in the creation of that book. But there 
are also books and films that I would look at and say, now. that is 
not bad and any law aimed at knocking out A, that also knocks out 
B must have been faultily drafted. Because we do see the distinc- 
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lion. It seoms.to us then we nuist bo able to articulate the distinc- 
tion and that is why tarn here. 

Senator SpkctkR. Mr. MeCormack, how would you draw that 
standard?- 

Mr. Mc'Cormack. The standard that I am Urging on you is that if 
you-cun. iook at a work— at this moment I am talking about the 
publications rather than the conduct; I am here talking about o2 
and f>:j in the first instance. If you look at the publication and be- 
lieve, or a jury can believe, this hook does have serious educational 
and scientific Value for some, then it seems to me that there should 
be no crime involved in selling it, transporting it, or if we extend 
back to about which I did not come here necessarily to talk per- 
haps about the creation of it, I do know that the law, as it iscur- 
rently .stated, would allow police- to go in and take Dr. Helga 
Fleischhauer-llardt and Will McBride and put them in jail for 10 
years: And J have the strongest instinct I can possibly express, Sen- 
ator, that there is something wrong with the law like that. I know 
these peopJe: You may not agree with them. I may not agree with 
them, but 1 know they do not belong in jail and the law as current- 
ly phrased would put them there. So there must be something 
wrong with that law. 

Senator Si'Kctkk: Senator GrassJey? 
* Senator Gkassu-.y. I think at this, point I would einphasize once 
again for the record that regardless of the good motive, or without 
even questioning the motives of the writer, that we are not con- 
cerned with the motives of the author: And the author of "Show 
Me" would be one author we could use as an example. 

What we are concerned about is the psychological well-being of 
the minor. We are here to protect these children. I think Justice 
O'Connor put it eloquently when she said in her concurring views 
in the Fcrher^usv that the audiences appreciation of the 'depiction 
is simply irrelevant to New York's asserted interest in protecting 
children from psychological, 'emotional and mental harm. I do not 
think we want to lose site of thepurpose of the statute, Jose sight 
of what the unanimous Supreme Court decision held. They were fo- 
cusing strictly upon the psychological abuse of children. 

One other poinUin the opinion that I could refer to, and I will 
ask you for your views on this. I do not think you expressed them 
quite to this' point. The opinion states that the distribution of pho- 
tographs and films depicting sexual activity by juveniles is intrinsi- 
cal ly re 1 a ted to sex u a J abuse of c h i Id re n. • 

Do you accept that? Do you agree with that? 

Mr. Rich Senator, may I make an effort to respond, please? 

Your point is obviously well taken. However, I think there is a 
logical and defensible nexus between a carve out of the type that 
Mr. MeCormack and I. have been suggesting for the literary, et 
cetera, work and the issue of the child abuse. . 

I; think the very same opinions from which you are quoting, 
indeed Justice O'Connors opinion, conceded that the New York 
statute might in fact be overbroad in banning depictions "that dp 
not actually threaten the harms identified by the court." Justice 
Brennan similarly; in suggesting the need for a carve out for seri- 
ous works, said it is absolutely clear in his mind, at least, that 
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where a work h;i.s M : rioiis vallie, hy cicfl ii it ion , !( cannot bo viewed 
as. harmful; 

I guess what we are suggesting is that the milieu, the context in 
which wnrks.are created — if yoa will, the setting ill- which, in all 
likelihood, "Show Me" was created—is likely to have been so vastly 
different than the clandestine use of runaway children about which 
the record before the Congress a rid e lse where is so clear,, the sus- 
ceptible individual to the pornography industry, that those two 
contexts. Senator in our minds at least are ho very different that 
the potential abuse to the child, derivatively, is also perceived to be 
very diffeient; So we have less problems conceptually with justify- 
ing the existence of works and their dissemination where those 
works are believed to have serious value because we think related- 
ly there is likely to have been far less potential for child abuse in 
connection, with the creation of those works: 

Senator'GuASSLKY. Are you aware that this book "Show Me" is in 
adult pornography shops and is a big seller? 

Mr. Rh:h. I am not personally aware. 

Mr. M('(\)kma<:k. ! can believe that. If you go into an adult por- 
nography shop, you will find many works that I do not think any 
of us wot Id think of in the first instance as belonging there. Bat 
they surprise us Things that can be abused by common man are 
uncountable, and there are those who can find an abuse for the 
magazine Vogue; And it does not seem to me that that is necessar- 
ily a condemnation of the book. Bui I am aware of that. 
.Senator Gkassi.ky. is it not difficult to prognosticate that k the 
children in "Show Me" in the context in which it is taken could be 
affected by the pictures when the Court refers to the fact that the 
psychological impact of those pictures could be very strong. When 
you think in terms of looking down the road, you know, several 
years, do we know really what that impact will be, and since we do 
not know, should we be overprotecti\e of the individual and of the 
child? Does it not almost dictate that course? 

... Mr. Mr(Y>RMAt:K. I think not, Senator, only because if that kind 
of just iflcat ion for overbroad n ess would carry to all of your legisla- 
tion, I think many bad things will happen to our laws. It is my con- 
viction that there is a distinction in the experiences of children in 
"Show Me" arid the experiences of the children in the 42d Street 
films. 

Now I think this is an honest conviction I may be wrong. But it 
is also the case-that people who insist that children in "Show Me" 
can be damaged are also wrong. I tell you that the taking of these 
photographs were, so entirely different than the taking of the 42d 
Street film that it is not unreasonable for us to believe that there 
wi 1 1 riot be a da maging e (feet on these ch i 1 cl ren that there just 
could conceivably be for the children in the 4 2d Street film: There 
is a distinction We want the law to recognize that distinction and 
not say that we know that it had to be damaging to the children in 
-^Show Me" arid, therefore, we knoW' that we will have to go to jail. 
That is. wrong, Senator. 

Senator Grassi.ey. I take it that you believe that book would vio- 
late the ;New ; York regulations. \ 

I would like to ask you, would illustrations rather than photo- 
graphs violate the rule? 
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Mr. McCokmack. lii other words, if these had been drawings in 
the book; as "hi the Jo.v of. >Sex"? i think it would depend on where 
those illustrations, came. If. the artist who drew the illustrations 
had children stand-in particular poses, if they were under In'— ac- 
cord i n i g to my. reading of the statute, yes. B< ?ca use it wii Li i d have 
been putting toother children to perform conduct that is .pro- 
scribed, and that conduct is then de pi cited. Whether or not it is de : 
picted through /ho 'medium of eamenfc or pen and pencil I think is 
irrelevant to the wording of the statuie.. 

Senator Gkassi.ky. The extent to wmch illustrations are art 1 y rep- 
resentative and are not act ual photographs of the individual, I 
think o.t is clear that long term ijlust nitrons have less of an impact 
upon the individual, even consider posing, than obvious iy a photo- 
graph would he - 
Mr. MrCoHMACK. I agree if your poinj. is that you. can . draw 
someone wrfh a different face, you certainly can do that.^Photo : 
graphs were chosen very explicitly by Fleisehhauer-Hnrdt; All- of 
the hooks prior to "Show Mo" about sex education had this implic- 
itly in there. In fact, the largest selling sex book before "Show Me" 
was a cartoon book that talked very literally about seeds and eggs, 
but it had one illustration in the whole book about what actually 
happens between human beings; And this was an illustration of 
mommy and daddy, a cartoon picture, with the blankets drawn up 
to their chin. Children are very smart ar picking up implicit mes- 
sages, and clearly there is an explicit message here, that is that 
something unspeakable is going on. It must be awful. PJxactly what 
Fleischhauer-Ha rdP was going on. that is how you create the abuse 
in children, feel guilty and have some fear because there is some- 
thing awful here; She said the only antidote to that is photography. 
Rightly or wrongly, that was her sincere view, That is why she 
chose photographs and not drawings; 

Senator Gkassi.ky. For Senator Specter, who had to step out mo- 
mentarily, I want-to say thank you very much for your participa- 
tion. ........ 

Let me also suggest that since other members of the subcommit- 
tee are not here, you might get questions from other members of 
the committee and we would request very much that you would re- 
spond tuail of them; 

In addition, the record will be open for a short period of time if 
you have anything else that you want to insert for inclusion in the 
record. 

Mr. McCormack. Thank- you. Senator; 

Mr. Rich. Thank you. We would be happy to respond to any fur- 
ther questions. . 

Senator Gr sslky. I would call the next witness. Mr. Robert 
Pitler, bureau chief, appeals bureau, district attorney's office for 
New- York County, Manhattan, 

Would you come and also introduce your associate? 
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< \ \TKM KNT OF iCCiilKKT IMYl.Kll. lUKKU CI1IKK: AIM»K:\I;*\ 
Hi -UK AC. DISTUKT Ari'OKNKYS OFFU'K KOK NKW . YORK 
iOI Vi;V < MANHATTAN K :A< t '( )Sll*.\S'!Ki) HY IH)NAI«U SIKWKRT 

Mr Pni.KK. Sitting to mv right is Donald Siewert who Was co- 
couhsel on the tf r/xr case: I wns fortunate ehoiigh to argue that 
case in the. Supreme ( oun of the United States and i hen ^ignin in 
the emir! nf* Jfppf'iiis alter it was remanded to that court. 

Senator Ukassi.ky. Wo would ask t hat ; you proceed then in ac- 
cordance with -whatever instructions you were given. 

Mr. i'rri.KK- The first question 1 would like to address is whether 
tlie obse^nitv requirement should be eliminated from the Federal 
statute Of loiihi a- the Supreme Court made clear in berbvr, 
there is no constitutional bar to doing so. Eliminating the obscenity 
requirement wouid serve a salutary purpose in bringing the Feder- 
al law into conformity with the 1!) States which prior to the Ferber 
decision, had no requirement of obscenity; and also in accord with 
those States which would also eliminate the obscenity requirement. 
Tin 1 Federal statute would then interlock with those State statutes 
to afford significant protection to children acro_ss the country. 

Throughout the Fvrhcr litigation, lawyers for the groups who tes- 
tified previously kept saving that there were many valuable books 
out there which would be encompassed by the New York statute 
vet today's hearing, like the hearing before the Supreme •Qjurt of 
the United States, ends Up talking about just one book. Thus, it 
seem^ there arc not so many books out there, if more than one or 
two which would be affected bv this legislation. If this is correct, 
the price vou pay seems small in comparison to the protection to be 
afforded children bv enacting the legislation, - . + r 

Senator Specter has proposed an amendment to eliminate the 
term "lewd display of the genitals" and replace-that with the term 
"display of the genitals or pubic area, which has no serious artistic 
literary or scientific value " . .. 

Wo believe that it makes more sense to follow the New York 
statutory language, which the Supreme Court found constitutional. 
Moreover, the proposed term "without serious artistic value is 
vague compared to the present term "lewd display of the genitals. 
Indeed the Supreme C ourt said that "lewd display was a term not 
-unknown in this area of the law and therefore had a meaning that 
would be helpful, . - ± - . . ,1 

The Federal statute also is deficient in _th_at it has no definition 
for the term "simulated." The statute .prohibit* both actual and 
simulated sexual conduct, and it would be a good idea for the Con- 
gress to define the term "simulated:" in our written statement we 
have suggested a definition that comes directly from the New York 

St Theldea that we should look at the whole work rejects a funda- 
mental misunderstanding of the statutory purpose. The purpose of 
the legislation is to protect children. A child can be abused ^sexual- 
ly or suffer present or future emotional dama_ge_even jf there be 
o n lv one sexual scene in which they are made to perform. You can 
have an absolutely beautiful movie but if a child is made to engage 
in sexual conduct in that movie, the child is injured by that per- 
formance. It does not make a difference to the child, as you said, 
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Hi natoi iii isslt \ in quoting Asscmbl y man hasher and the Su- 
preme Cocnt of the Waited States, that the hook has literary, scien- 
tific, or ait ist ic valm il the child has heen psychologicallv emotion- 
ally; or physically injured in the making of' the material. 

Also in reference to the term "lewd display of 4 he genitals," a 
concern was ex pressed about medical textbooks. That •same argu- 
ment was made before the Supreme Court and the New York Court 
of Appeals* Still, if you look at the pictures in medical textbooks, 
none could characterize those pictures as iewd; We hear these 
absurd arguments to make a point and then you look at the reah 
ty.. In tlu^^r6rr litigation any number of' books were, cited; and fi- 
nal Iv it all boded dow ii to one book published in the United States 
that might come waM hi n*"The statute. Again. 'even if that book is. cov- 
eted- that seems a prettv small price to pay for protecting children 

Two subjects raised in oui written statement concern possible de- 
fenses under the statutes 1 realize this is a Federal statute and you 
ire talking about interstate on transportation to some extent, these 
defenses may hot come into play, they may noU r l here are two cate- 
gories of the so-called defenses. One is what I call the dissemina- 
tion category, and that would protect, particular forms of dissemi- 
nation For example, a librarian in Vermont lends a book to a le 
brarv in a New- Hampshire towai only a coupie of miles away. Such 
an inter librai \ loan of prohibited book would fit under the statute 
Still, it seems that such a loan should not be treated as violation of 
the statute. 

Another* example might involve a doctor who has had success. in 
treating a jfatient by showing htm a movie that might come under 
the statute. A doctor in another State, finds out about -the treat- 
ment and asks for a copv of the film. The first doctor sends a copy 
of . the film to. his out-of-town colleague. 

It is possible that there should be a statutory exempt ion for such 
medical or scientific exemption. Indeed, the Constitution might 
even require such an exemption. 

In that regard at page lb of" our statement, we suggested, if you 
are interested in doing so; a .way to phrase an affirmative defense.. 
The last example we gave in the statement involves br inging the 
films that were involved in the Ferhcr litigation to Washington 
today Technically. I would be violating the statute Now , I have no 
fear of prosecution.. Indeed, if the committee requested it, I would 
have brought the films Since the committee did riot request them, 
1 am just as happy noJL to bring the films But it seems that these- 
are situations where :there should be dissemination exemption 
w i t h i h the statin e i j si * I f ' i > r (hi', cou r t s s h o u 1 d r ectu* h i x.e that such 
exe-tnpt ions are eonstitut ionally required; 

The second exempt ion category is what we call the content ex- 
T.rnption; This is the. most difficult problem. 

Senator SPKcn'KR. Ho you really think yoti might have been pros- 
ecuted. Mr. Pi tier? . .. 

Mr. Prn.Kk. No, hot at. all. I would not have had that fear at all: 

Senator Si ; K< TKK. When I was district attorney, I seriously consid- 
ered on one occasion whether to prosecute someone for. wiretap- 
pi n g . T h e Pe n n sy Ivania wire t app i ng si a t u t e s a id it was U 1 egal to 
disclose or disseminate any of the wiretapping information. And I 
disclosed and disseminated it to my assistants for aid in assistance 
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,n deciding uheil.er m im.I td bring the pro^vution And somebody 
on ih«- iiiilside >Mi»i that Lwa> in In- pm-eculed lor disseminating 
the wiretap intbrmnlmn. which is soirt^whiil analosous In your situ 
;iln>n about being prosecuted lor carrying movies to the Senate 

hearing, . , ;.; ; 

Mr I'iTi.KU I iiiii not smr t hg- analogy is oirnrl. It would depend 
whi tht! tin !'( iiiinvK mi i -tduh \\o(i are. ipore I unili u w H h it 
t linn I prohibited unlawful dissemiriat ioh. It would not ho unlaw- 
jut to eirculnie material within yoiir oilier tor legitimut. law on. 
forvement purpose^ That ..circu.iat ion would not he unlawiul and 
t herefore would not literally violate 1 hi- statute: . 

Liiernllv, regardless of the purpose; carrying across State Jinn- 
photographs or films that depict sexual conduct ot children would 
violate the Mamie There' is no re<| u i rvmeM of unlawful in the stut- 

Ut A M ain I do not think there is a real threat of prosecution. SHU. 
the committee should hi aware of the varioiK sit uituoiis nu oh rim 
(h^soinenation tor medical, ^untitle education legislative, or 
other lawful purposes which literally are covered by the statute. lo 
deal with these situations a statutory exemption might well he de 

S 'iW other category of potential oyerbrcadth involves content, 
that \< the film wh'uh h i- a -ingle scene containing si AUal conduct 
hv a child For exarnnh -, if that film is one of the 10. most beaut dill 
ever made and it das that one scene in it. and perhaps it \:> made* 
in Eun>pi\ should the film he prohibited from being hrought into 
the United States'/ This is a most difficult question. -- 

tn m\ written statement I suggested that there are so main lac 
tors involved that, both t he Supreme Con rt and the" court oLappcals 
both decided to (leal with this problem on a case-hy-c;is(« hasis to 
see what kind of exempt ion, if any, should he enacted. I he Con- 
gress would he wise to await those casedu'-case adjudications hefore 
dealing with the prohlem. .. . . .. ... 

1 just want to return to a couple of matters hrought out by those 
Who previouslv_ testified. In particular it was suggested that n<< 
child is harmed because some pictures are^taken in an. easygoing 
manner Brooke Shields brought a lawsuit in New iork to stop the 
distribution of photographs, not within the New Wk statute, to 
which her mother consented when. her da light er was 10 years old. 
The reason the lawsuit was brought was Ms Shields w is complete- 
ly embarrassed about the pictures. Kmba/rnssment even a easy 
going photographs stavs with you an awfully long tune. A chu!d has 
no choice and is in rm position to consent to those pictures. I do not 
know the reaction of the children in the book. "Show when 
the photographs, were taken. for that book. It is hard to believe that 
thev are thrilled, knowing thai hook is being circulated. Harm can . 
take many different forms. It does not have to be sexual abuse in 
the traditional sense. The harm can occur, sometime down the line. 
The Congress and the States should be able to exercise their police 
power to protect children from psychological or physical harm y 
When the conduct takes place, or from embarrassment or psycao- 
logical trauma some time* later:- 

[The prepared statement of Mr. Pitler follows:] 
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Robert M. Pitler 

Thank you for the invitation to testify 
concerning proposed changes in the Sexual Exploitation of 
Children Act of 1977 (18 U.S.C. §2251-53) . 

The 1977 Act recognized the grave harm to 
children who are made to engage in- sexual conduct for 
purposes of visually reproducing that conduct. However, 
the act prohibits the knowing interstate transportation 
and shipment or mailing only of obscene materials 
depicting the sexually explicit conduct of a child under 
sixteen years of age. In requiring proof of obscenity, 
the Congress was concerned with the constitutionality of 
any statute which did not require proof of obscenity. In 
addition, many people expressed the view that all hard 
core material depicting the sexual conduct of children 
was by its very nature obscene. Itius, it was thought that 
even by requiring proof of obscenity the statute would 
still be an effective deterrent. 

Now the Supreme Court in Ferber v. New York has 
held that, given the compelling interest in protecting 
children, proof of obscenity is not required to validate 
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legislation which prohibits the dissemination of child 
pornography. Interestingly, in reaching that conclusion 
the Court relied extensively on the 1977 Congressional 
hearings as well as the Senate Report accxnpanying the 
Sexual Exploitation Children Act. Accordingly, the 
obscenity requirement should be eliminated . the 
statute. In addition, there is every reason to eliminate 
the obscenity requirement because there is no merit to 
any argument that it is unnecessary to remove that 
requirement from the 1977 Act because all child 
pornography is inherently obscene. 

The belief that a ban on the distribution of 
obscene materials alone would discourage distributors 
from dealing in child pornography ignores the reality 
that • the obscenity laws have failed to discourage the 
distribution of obscenity. The deterrent value of a 
statutory ban on obscenity is effectively undercut by the 
difficulties in prosecuting obscenity cases 
successfully. The same difficulties in the prosecution 
of obsecenity are present in a prosecution for 
disseminating materials depicting sexual conduct of 
children when a successful prosecution turns on proof of 
the obscenity of those materials. 
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To begin with, the deterrent effect of 
obscenity laws is diminished because the concept of 
obscenity is complex, and its application to particular 
cases is a matter of considerable delicacy, resting oh 
often highly elusive criteria.' For example, defense 
counsel have argued successfully that, even though the 
materials at issue in a particular case are disgusting, 
they simply do not appeal to the. prurient interest in sex 
of either heterosexuals or any definable sexually deviant 
group, or they argue that materials are not patently 
offensive by ccmnunity standards. "* 

Indeed, in the Fe£ber case itself defendant was 
charged with two cr imes , ■ one of which required proof that 
the films sold were obscene. The other crime did not 
require proof of obscenity. Defense counsel agreed that 
these films were disgusting and offensive and told the 
jurors that they could well find the filns repulsive, but 
still he called for an acquittal of the obscenity charge 
because the prosecution failed to prove the films 
appealed to the prurient interest of the particular group 
identified by the prosecutor . And the jury, then 
acquitted Ferber on the obscenity charge. Regardless of 
the reason for acquittal, this very case shows that the 
obscenity standard is easily, manipula table, and that its 
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deterrent effect is thus -at best questionable, As seen 
from Ferber's conviction on the charge of disseminating 
material which, regardless of whether or not it is 
obscene r depicts the sexual conduct of children, a 
prohibition which does not require proof of obscenity is 
not so easily avoided. 

The deterrent effect of the ban on obscenity is 
also undermined by the requirement that the work in 
question must be examined as a whole* Defense counsel 
may^ succeed in persuading a court or a jury that despite 
one or two or even a substantial ncpber of scenes of a 
child engaged in sexual conduct, a work has serious value 
when considered as a whole. The requirement of examining 

*f _ _ _ ; ' 

the work as a whole would permit film-makers to exploit 
children sexually and avoid prosecution by clothing that 
exploitation with the thinnest of story lines or other 
non-sexual material, j In addition, the "entire work" 
could permit publications which have been found not 
obscene to present a "child of the month" in various 
sexual poses or acts * 

Mbie importantly, even with so-called serious 
materials, the obscenity requirement of taking the work 
as a whole does not protect the child who is abused 
sexually in the production of that work. This is the 
reason^ why the New York Legislature chose to prohibit the 



dissemination of both non-obscene and obscene materials 
depicting children engaged in sexual conduct, fts pointed 
out by a sponsor of the New York statute, "St is 
irrelevant to the child whether or not the material is 
obscene or has a literary, artistic, political or social 
value." 

The Supreme Court quoted this lasty statement in 

concluding that the obsenity standard is not a 

satisfactory /solution to the problem of child 

pornography. [ U.S. at , 102 S. Ct. at 3357. 

The Suprerre Court's reasoning is unexceptionable: 

The Miller standard, like all 
general definitions *_of what may be 
banned as obscene , does - not reflect 
the State's particular and more 
compelling interest in prosecuting 

those who promote the sexual 

exploitation of children. Thus, the 
question under the Miller test of 
whether a work, taken as a whole, 
appeals to the prurient interest of 
the average person bears no 
connection to the issue of whether a 
child has- been physically or 
psychologically harmed in _ the 
production of the work. Similarly, a 
sexually explicit depiction need not 
be "patently offensive" in order to 
have required the sexual 
exploitation of a child for its 
production, r In addition, a work 
which, taken on the whole, contains 

serious literary, artistic, 

political, or scientific value may 
nevertheless embody the hardest .core 

of child pornography. U.S. at 

, 102 S.Ct. at 356-57. 
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Given the ■ statutory purpose , of protecting 
children from exploitation in the production of materials 
which are prod uced by making the chi ldren engage in 
sexual conduct, it is incongruoSs to prohibit the 
dissemination of obscene materials alone. Such a limited 
prohibition would permit transporters of child 
pornography to defend against a charge of distributing a 
child's sexual performance, e.g . , a film or photograph, 
by shcwiog that the performance at issue is not obscene, 

however harmful and sexually exploitative it might be. 

( 

Thus, the obscenity requirement does not present ah 
effective alternative to the prohibition of dissemination 
of both obscene and non-obscene materials. 

Importantly, in light of the Supreme Court's 
decision in Ferber -, wore and more states can be expected 
to enact legislation similar vo the New York statute. 
Bolstered by a congressional enactment, all of the state 
statutes would interlock, thereby make each 
jurisdictions law all the more effective. In this 
regard, I note" that Senator 'Spector's amendment would 
eliminate the term "lewd exhibition of the genitals" 
which *is foarsd in the New York statutes as well as 'those 
in many other states, and replace it with "exhibition 

Hi 
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without literary , artistic, scientific or educational 
value" of the genitals .or pubic area. 

The Supreme Court expressly held that the term 
"lewd exhibition of the genitals" was not overbroad arid 
impliedly held that it was not vague by noting that the 
term was riot urikricwn in this area of the law. U.S. 

, 102 S.Ct. at 3359. Tttat term means more than mere 

nudity and describes a patently offensive, lascivious, 
lustful or obscene display. Given this definition arid 
the Supreme Court's upholding use of the term "lewd 
exhibition of the genitals," it might be judicious to 
retain that language in the federal statute. Moreover , 
the phrase "exhibition without literary^ artistic^ 
scientific or educational value" seems no more precise, 
and perhaps even vague in contrast to the present term 
"lewd exhibition." 

Of coarse, the idea behind the amendment is 
salutory, that is, to provide protection to valuable 
speech which might be encompassed by the ban on lewd 
genital display. This concern was also expressed during 
the Ferber litigation by a group of book publishers Who 
participated as amici curiae and cited several books that 
contained pictures which they believed could be 
characterized as "lewd exhibition of the "genitals." That 
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concern, however , was without foundation because the 
amici ignored the fact that the/ term lewd means more than 
mere nudity. 

And none of these^ works cited by amici had 

TT^T^X— 

pictures which could be 1 described as lewd;* It was 

juij they were even offered as examples. Sig- 
» 

nif icantly, not one of the books proffered depicts any 
sexual conduct of a child under the age of sixteen. 



*See , Nude Photographs, 1850-1980* pp._47 z 78 z 
125 and 134 (C. Sullivan ed. 1980) (four photographs are 
of a single child simply standing nude); E.A. Ruby, The 
Human Figure: A Photographic Reference for Reference for 
Artists, pp. 309-317 (1974) (a series of innocent 
photographs of a ' tvio year old girl) ; The Family of 
Children, pp. 84-85 (J. Mason ed. 1977) (six photographs 
of naked children at play, but in a totally inr jcent and 
sometimes charming way ) ; M. Mark, Falkland Road: 
Prostitutes of Bombay (1981) (two photographs of thirteen 
and f if teen year old prostitutes with only their breasts 
exposed; one photograph of two sons of prostitutes lying, 
nude on a fed) ; D. Hamilton, Sisters (1973) (photographic 
story of two young sisters of an unknown age. Son- of the 
photographs show the girls 1 breasts and one girl touching 
the other ^s breast, but no genitalia are shewn). 
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Amici publishers also pointed bo several *sex 
education" books,* the dissemination of which they 



contend would be criminal under the New York statute. 
Again, amici publishers, for . the most part, based tljeir 
conclusion on a misunderstanding of, the term "lewd 
exhibition of the genitals," which, as noted, does not 
include mere nudity. Moreover, it is clear that the vast 
majority of nude models -in these works are over sixteen 
or are of an urk3eterminable age;** of course there can be 
no prosecution if age cannot be determined. 



*See, S. Waxman, Growing Up Feeling Good: A 
Child's Introduction to Sexuality (1979) (two series of 
pictures of children getting dressed; one of a young 
girl, the other of a young boy. Two other pictures, one 
of a nude boy, the other of a nude girl, the age of each 
may be over sixteen) ; S. Waxman, What is a Girl? What is a 
Boy? ' (1976) (two photographs , one of a nude baby boy and 
the other of a nude baby girl; one photograph of a nude 
young boy, and another photograph of a nude two or three 
year old girl) ; M. Goldstein, E. Haeberle and W. McBride, 
The Sex BooK: A Modern Pictorial Encyclopedia (1971) 
(picture^ of nude children, sane shewing genitalia) ; W. 
MdBride and Plei§chhauer--Hardt, She*; Me! (1975) (pictures 
of nude children, some touching their own genitals and 
one of a young girl singly touching the penis of a young 
boy) ; and G. Nass, R. Libby and M. Fisher, Sexual Choices 
(1981) (at page 241, photograph of a one or two year old 
girl playfully and innocently holding on to' the penis of 
a boy of the same age; nude photographs of a single child 
at pages 39, 50 and 281 which do not show gent ialia) . 



»*See , e.g., Growing Up Feeling Good, supra, 
note 9 at pp. 30 and 34; The Sex Book: A Modern Pictorial 
Encyclopedia, supra, note 9, at pp. 26, 31, 37, 83, 85, 
86, 130-31; Show Mei> supra, note 9, at pp. 88-89, 100- 
01, 104-05, 106-07 , 112-13, 158-60, 166-69. 
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Amici publishers also expressed a concern over 
the statute's effect on the availability of sex education 
materials. Given the narrow definition of lewd exhibition 
of the. genitals, and the ability to use models over the 
age of sixteen, it is not credible to argue that scxttehow 
the ban on dissemination of materials depicting children 
engaged in sexual conduct or in a lewd genital exhibition 
will preclude parents from educating their children about 
sexual^matters. 

Additionally, Ferber, pointed to two popular 
movies, Pretty Baby and 1fte Exorcist , as works which 
would be encompassed by the New York statute, in Pretty 
Baby no sex act of a child is shewn, nor is there any lewd 
display of the genitals or the pubic area. ' Hie only 
scenes depicting child nudity are one in which a baby is 
nursed by her mother, one in which young girl (Brooke 
Shields) simply poses nude for a photographer and another 
scene in which she is getting out of a bathtub. In the 
bathtub and posing Scenes, her breasts and buttocks are 
exposed but there is no exposure of genitalia and though 
the pubic area may have been briefly exposed there is no 
way that that exposure could be characterized as lewd. 

in The Exorcist , there is no lewd display of 
the genitals of a child. Ttie only sex act even remotely 

lis 



suggested occurs for a brief second when it is made to 
appear that the young girl (Linda Blair) , who is fully 
covered in a sheet; or nightgown, thrusts a crucifix 
between here legs under the gown. It is impossible to say 
v that any actual sexual conduct is taking place in this 
scene; even if it could be said that sexual conduct was 

being " Simula ted ," that simulation does not fit within 

j 

the federal statute because it is not accompanied by any 
nudity. 

In this regard it is important to re-emphasize 

that neither the present federal- statute nor the proposed 

.. " ... ? 

"amendments would encanpass acts of simple nud 1 ty , 

although there is a prohibition of lewd exhibition of the 

genitals. Under the federal statute, nudity would be 

encompassed only when it is accompanied by simulated 

^sexual conduct, that is, the explicit depiction of the 

enumerated acts. Notably, the present federal statute 

as well as the proposed amendments do not define the term 

"simulated." Perhaps a statutory definition would be 

helpful. New York Law Section 263.00(6) defines 

"simulated" as meaning "the explicit depiction of any of 

the [defined sexual conduct] which creates the appearance 

of such conduct and which exhibits any uncovered portion 

of the breasts , genitals or buttocks." By rot 
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prohibiting simple nudity, the federal statute, like 

other state counterparts would allow producers ample roan 

f 

to express an idea, convey a message or tell a story about 
the sexual conduct of children. 

Further, the statute has no application when 
actors or actresses or models over sixteen years of age 
are used to portray children of lesser years, and persons 
over sixteen are generally available. As an 
illustration, although the producers in the 1980 Broadway 
production of Lolita auditioned seventy-five girls under 
fourteen for the title role, they finally <S>ose a twenty- 
four year old actress to play the part. In the production 
of notion pictures as well, the availability of doubles, I 
the absence of a prohibition on mere nudity and the use of 
sophisticated cutting techniques leave ample effective** 
means of portraying sexual conduct without having a child 
under sixteen engage in a sexual act. ft double was used 
to film Brooke Shields' nude scenes in The Blue * Lagoon , 
and E ndless Love . 

In short, as recognized by the Supreme Court 

( ' U.S. at , 102 S.Ct. at 3357) , the producer 

has sufficient lawful means to tell his audience about 
the sexual conduct of a child without subjecting a child 
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to sexual abuse, and it is unlikely that the public will 

be deprived of anything of value because of a prohibition 

on the dissemination cf material produced by sexually 

abusing children. The desire of those who insist that 

they want the "real thing" must be subordinated to the 

' _ - - i 

canpelling interest in protecting, children. f 

Even if the production or dissemination of a 

few works of arguable value are discouraged by an amended 

federal statute, that would be a small price to pay for 

protecting children from substantial evil. Still > the 

- failare of respondent and amici publishers in the Ferber 

litigation to identify books and films which they 

believed deserved protection but which would in fact be 

encompassed by the s statute, is a tell-tale sign that 

their First Amendment concerns are divorced from reality. 

Significantly, among the amici in Ferber were publishers 

who, presumably., have access to virtually all books ever 

published. And of all of the books ever published, they 

were able to point to so few which they opined could be 

enocnpassed by Sew York Statute, even though they 

maintained that the statute was so substantially 

overbroad. Of these works, it is certain that all except 

one were not included within the statute . That so few 

books or movies have been found is not surpr ising , 
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because ideas about the sexual conduct of children can be 
ard almost always are expressed without making a child, 
engage in such conduct. In , the unlikely event that a few 
such books or movies exist, or will exist in the future, 
which are Within the statute but entitled to protection, 
case by case adjudication vsooid provide adequate: 
protection. 

Both the Supreme Court and the New Ydrk Court 
of Appeals, when upon remand it upheld the statute under 
the State Constitution, recognized that situations could 
arise in which the statute could be applied "un- 
constitutionally. Each court believed that any sucfi\ 
urxxxistitutional application could be dealt with ori a 
cisse by case basis. 'This raises the question of whether 
the federal statute should be amended to include any 
defenses to criminal prosecution or whether it should be 
left to be courts to develop those defenses on case by 
case method. 

Tfcere are two distinct categories of situations 
in which the statute could be held unconstitutional as . 
applied. 3tie first category of potenti^/ overbreadth 

includes certain kinds of disseminatior^without regard to 

f ■ 

the content of the material disseminated. For exanple, 
consider a librarian who circulates a book which has 
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photographs of children engaged in sexual conduct. Under 

New York law (Penal Law §263.20) that librarian who acts 

in the normal course of eitployrnent has an affirmative 

defense to a criminal prosecution for disseminating 

proscribed materials. Perhaps, such a defense need not 

be provided by the federal statute which bans only 

interstate transportation and shipment or mailing and it 

is difficult to envision a librarian mailing or carrying 

prohibited material between states. On the other hand, 

inter-library loans might occur more frequently than one 

would imagine, especially in those areas where one state 

hor " rs, another state. 

Take another example, a psychiatrist who has 

had success treating child molesters by showing 

particular photographs or movies, depicting children 

engaged in sexual conduct. Under New York law there is no 

defense for the doctor , nor would there be any defense if 

y i . _ 

the doctor lent his film to another doctor to enable the 

other doctor to treat a patient. Despite the absence of 

any statutory defense, it surely would be held that 

dissemination for a legitimate medical or scientific 

purpose is constitutionally exempt frdn prosecution. 

Finally, assume that I have brought with me same child 

pornography as examples of what is presently being 

produced and disseminated. In bringing the films from 



1 C n 



120 



New York to Washington, I have transported them 
interstate and there is no statutory exemption, even for 
dissemination to the Congress. Nonetheless, prosecution 
in either the doctor or legislative context is extremely 
unlikely. If such prosecutions do arise, a court could 
adjudicate a claimed constitutional defense case by case. 
Iftus, it may be unnecessary to provide a statutory 
defense. Still, if a defense is desired, it cooid be 
drafted something like: 



In any prosecution _Urxter Section 
2252, it is an affirmative defense 
that a person whb.Jtnowingly trans- 
ports, ships, or mails materials de- 
picting sexually explicit conduct of 

children did so for a„ legitimate 

scientific, educational, or govern- 
mental purpose, oe with some other 



1t:e second category of potential overbreadth is 



the situation somewhat similar to that posited by Justice 
Stevens in his concurring opinion in the Ferber case. 
Assume a film produced in Europe contains a single brief 
scene of a child engaged in sexually explicit conduct. 
The film, however, is a classic, perhaps one of the ten 
best ever made. Should distribution of that film be 
prohibited in this country? Does it make a difference if 
the film was^made before 1977 or before 1982? Does it 
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matter whether the film will feed the child pornography 
industry in this country? 

As the questions suggest, the issue is not an 
easy one and there are many factors which should be 
explored before recognizing a First Amendment defense for 
distributing a particular film. These factors might 
include, but are not limited to: how much of the whole 
work is devoted to showing explicit sexual conduct by 
children, whether the portrayal is essential or necessary 
to the work as a whole, whether the particular work feeds 
the child pornography industry, when the work Was 
produced, where it was produced and perhaps even the 
national origin of the child. 

The exact nature of a defense based on content, 
if such a defense should be constitutionally required, 
and the burden of proof entailed are canplex questions 
which are difficult to consider in the abstract. This 
difficulty led the Supreme Court and the New York Court 
of Appeals to wait until the litigation of concrete cases 
to deal with the potential, albeit limited, overbreadth 
of a child pornography statute. While the legislative 
branch of government is certainly better equipped to 
legislate a defense , such a defense involves a canplex 
. interplay of relevant factors, so perhaps Congress too 
should rely on the case by case approach, thereby 
avoiding too broad or too narrow an enactment. 
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Senator Spkctkk. Sen..- it cm ..< Irassley? . 

Senator GttAfcsi.KY. Mr. Chairman, I have brie or two questions, 
but I am going to have to leave when I am done because I have a 
Finance Committee meet i rig that I have to go to on the tax bill. So 
I want to thank you for letting me participate. 

I Would like to ask, sir, is it reasonable to think in terms of 
exempting what are. referred to as legitimate publications and illus- 
tiations like medical journals— and I only use that as one example, 
I assume that maybe there are others that fit in that category — of 
exempting them frohi the law? 

I want your view on that. 

Mr. Pm.KR. No; you could expressly exempt medical textbooks or 
journals. 

Senator (IkassI.ky. Yes. 

Mr. PiTi.KR. You could do that, but then, of course, everyone who 
has related interest would say if you exempt them, we have works 
that also should be exempted. Then the question arises where to: 
( 1 vi i w the Jin e . I t h ink the stat ute as writ ten r ea 1 is t ica 1 1 y ca n not be 
interpreted to cover medial journals. There is no real fear of 
v r i. |j ij I prosec ution. N o ta b I y , n o j) u bl i s h e r - o f a n y respectable 
medical journal has taken it off the market as was done with 
■ ' S jib w M e . " And t he r e i s jus t r i be ha n c e of pros ecu t i on. 

So the answer, as a practical matter, is that once you start with 
m ed ic 1 1 1 jou r n a Is , t h e n yo u ha v e t o dea I wi th s pec i al interests who 
come in and ask for exemptions; That poses a problem: 
^ Se n a t o r G \< a ssi.k y. Thank you. That is all I h aye . 

Senator Spkctkk: Thank you very much, Senator Grassley: - 

Mr. Pitler, do you think "Show Me" is prosecutable under the ex : 
isting statutes?. . . .* 

Mr. Prn.Kk. I think a prosecutor could decide there is probable 
cause to believe that the book would violate lhe-3tatute; 

Senator Spkctkk. Now, you have a lofty position, you are chief of 
the appeals division: I know that is a lofty position because I once 
had it myself. 

But suppose you were ;isked to make the judgment is there a 
prima facie case her e? You said t h a t there wou 1 d_ be s u f fi c ie nt e v i: 
dence for a pr:ma facie case: Now, will you go beyond that. step if 
the judgment wt-re yours and exercise your judgment to initiate a 
prosecution'^ 

Mr. Pitkkk. Well, the answer to the question is yes, I would go 
beyond the step: But let me just answer it a little bit more in 
depth. 

Senator Spkctkk. Shall we give Mr: McCormack a chance to flee? 
Mr. Piti.KK. That is hot necessary, bur office has no jurisdiction 
here. 

That book was first brought to our office's attention 4 or 5 years 
ago, by hauling us into Federal court because the publisher wanted 
to enjoin any pros ecu tion under the New Yo rk State stat u te_ t Ha t 
hud just been passed: And we looked around and said- what book? 
We did riot even know about the book. In an affidavit filjedjn.cqurt 
we said that we had no intention of prosecuting the book aL that 
time. The district attorney made that judgment back in 1977 or 
when the statute first came on the books. 



Senator SpkrrKK. II i« « rather* unusual procedure, is it not, to 
initiate an injunction proceeding to stop the prosecutor from doing 
something he Has not announced an intention to do? 

Mr -Pitlkr; Yes: the second circuit_so held in reversing, saying 
• that there was no justifiable controversy: > 
Senator Specter. The district court issued the injunction/ 
Mr. Pitlkr. Yes, it did. — ~ 

Senator Specter. Mr. Gainsburg, were you a party to that pro- 
ceeding? 

Mr. Gainshuro. Yes, - : - - - - 

Senator Spkctkr: Whs did vnu initiate tM action, if 1 may ask' 
Mr. Gainsburo. Weli, if you remember. Senator the book had 

been prosecuted already under the obscenity sta- ute. 
Senator Spkctkr. But not in New York City: ^ 
Mr, Gainsburo. Not in. New York City, but New York is a large 

State and we were not— there are four corners ot New York State. 
Senator Specter. Well, you did not bring in all the prosecutors. 

Would that action have been binding on all the prosecutors of the 

^Mt. Gainsruro. We brought in the Governor of the State- 
Senator Specter. He is not the prosecutor, is he? -- 
Mr. Gainshuro. Well, we felt that that would be_binding on all 

of the prosecutors. But in the situation where we had— — 

Senator Specter: Is that not a rather risky proposition going to 

the DA. and\ saying I want to enjoin you from prosecuting the 

book— calling \he book to his attention in the process? _ 
Mr. GainsbuV;. Senator, the book was well known, I he book was 

before the legislature in New York. ..... 

Senator oPEct&fe Did you know about it, Mr. riUerf 

Mr. Piti:kr: We iiever saw the book, never heard of the book, trie 

first time we ever Vnew about it was when we were served with 

papers: The first thihg we did was to get a copy of the book: 

Senator Spkctkr. Rt times, it is amazing how little people really 

do know. . . , r r 0 , : t ... 

Mr. Gainsburo. The book was before the New York State Legis- 
lature when they enacted the Child Pornography Statute. 

Senator Specter: Were they aiming at it? 

Mr. Gainsburo. Yes; there werearticles m the paper. 

Senator Specter: Did any New York State prosecutor ultimately 
bring an action? _ ; u 

Mr. Gainsburo. No, because we had an injunction. 

Senator Specter. But it was overturned I am told by the second 
circuit*^ 

Mr Gainsburo. Well, a Jong time later, it took 2, 3 years before 
the injunction was dropped. The court, the second circuit, agonized 
for a long time and then finally, after Ferben the statute was de- 
clared unconstitutional. But we had real fear; Senator, because we 
had been prosecuting: , , . KT « ; 

Senator Specter. Mow long has it been since New York prosecu- 
tors have been able to prosecute for "Show Me ' if they chose to do 

S °Mr: Gainsburo. They can not now. It has been withdrawn since 
the Ferber decision. - - 
Senator Specter. It has been withdrawn / ^ r 
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Mr. OAiNsHuki;. Yes. 

Mr. Pi.ti.kk; I have st ill seen it irt some book stores in New York 
C i ty ,_ n n d there has b ee n no p r osee u t i i m. 

Mr. Gau^skurg. It is not just New York also; There are J!) other 
States and perhaps more by this time. 

Senator Spkctkr. Mr. Pi tier, if an. affirmative defense lor liter- 
ary art istic, sc ie n t i (1 c or edil c at i on a 1 vi i I u e H ii id been avai lab le in 
the Fcrbcr decision, do you think that the Ferbcr result would have 
been different? 

Mr. Prri.KR. No. _ ^> . 

Senator SpkcjTkk. Mr. Pitler, thank you very much. I very much 
appreciate your coming and very much appreciate your testimony; 

Ladies and gentlemen, I would like to call to the witness stand 
both Detect j/ve Joseph Hnggertj and Dr. John DiiHrigham at this 
time. i \ 

Detective H agger ty is from the Morals _ Division, Obscenity 
Branch, D.C. Metropolitan Police Force. Arid Dr. Dillingham is also 
a Washingtonian, cod i rector, special projects for the Washington 
School of Psychiatry: 

Welcome, gentlemen. 

Detective Haggerty, we will begin with you and we look forward 
to your testimony. 



STATEMENTS OF DKTKCTIVK JOSEPH IIA(JCERTY, MORALS DIVI- 
SION, OBSCENITY BRANCH, DISTRICT OF COLl \\IBIA METRO- 
POLITAN POLICE DEPARTMENT; AND DR. JOHN DiLLINCIIAM, 
CODIRECTOR. SPECIAL PROJECTS, WASHINGTON SCHOOL OF 
PSYCHIATRY, WASHINGTON, D C; 

Detective Haggkrty. Senator, I would like to premise it all by 
saying that what is* reflected in my statement is all my own opin- 
ion arid hot necessarily reflective of the police department. Arid 
most of what is reflected in my statement is based orb my experi- 
ences on the street. 

Npw, I have spent basically from — since I became a police officer, 
but iri the field of vice, I have worked the streets since 197.'$ within 
the District of Columbia. And most of what I put in here are en- 
counters that I have had with juveniles that wo had occasion to 
come in contact with or arrest for prostitution. And some of the 
recommendations that I made were based on problems that we 
have had in terms of prosecuting these cases. 

Now', during the time that I spent in prostitution, I worked pri- 
mar i Jy w i t h pi m ps , a n d t h e b i ggest p r ob 1 e m t ha t we h ad in t h at 
respect is that when you are dealing with a juvenile that is IX or 
}A <) r ° «j ™_ °] d _,_ this c H i Id is s u bjec te dtp test i fy i n g be fo r e a 
grand jury, testifying at the trial and, in most cases that i have 
had, it turns out that the juvenile ends up on trial. It is the defense 
and all the implications that they make because* in actuality, these 
children have participated in acts of prostitution arid they are 
not — they are generally ashamed of it, they have lost respect for 
themselves, arid they nave been hardened by the street and they- 
generally reflect that on the stand. 

One of the things that I was recommending was that if there 
was— we could— in regards to Sexual Exploitation Act, we could 
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use as sufficient evidence 1 1 1 o . i n < 1 re id e 1 1 lily o I*. t h e c hi 1 d a ri d t h e 
age of the child and by other testimony from other sources. to show 
that the child was actually, for lack of a better _worci, einployed by 
this pimp to work the- street so we could avoid putting the child 
through this process of the courts arid being subjected to the cross 
examination of the defense: . 

One u'* the ether things that I had -now like I had put before, 
rtio'sl ■ my experience was based in prostitution. I have worked ob- 
is* i'n: 4 Liiic'v November 1DS0, and in regards to the- pornography; 
oii; ci the tilings that I have noticed, and specifically in terms of 
the child pornography i* that Under the Federal statute they 
define a c hild as un^ r • the age of lb Most of your major pornpgra- 
phers in thi^ country are quite aware, of t haf law and. as a result, 
they einpio \ K-y^ar-oRi:- as.we'l [as older, 
v Senator Sfcfct rift. Do you think :he age should be raised*/ 

Detective jlAOOKHTY, Yes. sir. 

Senator Sukctkk; What do you think it should be, IS? 

Detective Hauukrty, I; nder the age of 1 S. 
- Senator . Sj'KCTKK; Whv do van think IS is an appropriate cutoff? 
Why h U 12 1? 

Detective !Ia( (cj-un Well, here again 18 has been oui standard 
for this count r\ for a long time for establishing adult bond 

Senator Sm'TKii. There is a major effort being made at __the 
present time to raise the drinking age. In fact, we are having a 
kickoff of an effort later this morning to raise' the age for drinking 
to 21, finding that there'is a tremendous amount of fatalities in the 
IS- to 21 -year-old category. It may be time to rethink the age on 
other lines, and I wonderwhat your experience is on that. 

Detective Hachjkriy. Well, in that regard. Senator, I felt as 
though raising the drinking age to 2l is not going to prevent these 
kids from drinking. The biggest problem seems to be 

Senator Spkctkk. It would make it a little harder. 

Detective Haggkkty. A little harder'but not that- much-harder: 
My experience would be let us raise the age of driving. Make it 
they would have to get a driver's license at the age of IS rather 
than U>. Then you should be able to curtail and control that a lot 
better than in terms of raising the drinking age: 

Senator Spkctkii Well, I think it is hard to restrict people under 
IS from driving under the presumption that th<*re is something 
that they a re going! o do wro n g ; w he r eas if t hey dri nk , t h a t i s 
something which leads to inability to control an automobile. But it 
is an_interesting thought. 

Detective Haggkrty. I am in no way an expert in any way, 
shape or form with respect to that. 

Senator Si » K( t vh. Well. I just raised the issue when you say IS, 
why not 217 Why do you think IS as opposed to i<>? Just mention 
what your considerations are on that selection of age. - 

Detective Haogkrty: Well: I think another question that comes 
up to me is in terms of our military. An hS-year-old is eligible to 
become a soldier and fight .for his country but he cannot drink. 
That, for some reason, does not make sense to me. 

Senator Specter: The year you were born. Detective Haggert^ 
the national high school debating topic was lowering the legal 
voting age to 18. The slogan was, "Old enough tQ fight, old enough 
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to ybto." Iri fact, it was years before you were born— 1944. I was a 
sophomore in high school when we debated that subject, arid the 
slogan was, "Old enough to fight, old enough to vote." 

Does that also mean old enough to drink, old enough to have 
your picture taken while nude for a magazine? 

Detective Haggerty. If that is what we are going to set as a 

standard. . . 

•Senator Specter: How serious a problem do you think this isr 
How much antisocial conduct does.. that create? 

Detective Haggerty. In what respects^sir? 

Senator Specter. The posing of these 1 6-year-olds and 17-year- 
olds and younger for the magazines which are circulated? Sexually 
explicit magazines. ... 

Detective Haggerty. Well, a lot of your pornography today is 
geared to using either young looking minors, young looking models, 
'or lG-year-olds, so where it portrays as though you are looking at a 
child. It is even billed, you can go into an bookstore in the city 
today, right now, and you will see a number of magazines that it is 
all first line of it is young, such and such, teenage such anr* such. 
All ihis stuff is geared toward the younger models, which is exactly 
what the pornography industry is doing. 

|The prepared statement of Detective Haggerty follows:] 
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Prepared Statement of Joseph B. Haggerty 

Missing children, runaways, throwaways, abandoned or neglected children 
a»re all victims of the street. Most of tb :se children are quickly hardened 
by their experiences with the vultures of the street. Usually penniless and 
most of the time homeless, these children will hang on to anyone who will 
seemingly befriend them; pimps, pederasts, pornographers and many times other 
victims like themselves, who lead them to the ways of survival through hustling, 
prostitution or pornography. This Is a tight knit group and they have to learn . 
the rules of a whole new way of life. A life which ho longer recognizes them 
as human beings. Their bodies become the only means to survive on the street. 
Self respect becomes a luxury they can't afford. Drug abuse is their way of 
esc/iping their new reality. The only jobs made available to them are in massage 
parlors, escort services, sex films or photographs. They are hired as nude 
da.iccrs or models, their status is measured by how much money they can obtain, 
even though most of the money goes to their mentor , New laws govern their 
-xlr.tehce, righ t Is doing something and getting away with It and wrong Is 
goti ing__caught . 

From my experience on the street, working the pimps o. r prostitution, I 
discovi red a number of myths concerning prostitutes. There is not a great 
deal of venereal disease, although most prostitutes have contracted it at- least 
once. Heroin addiction is not that common among prostitute because heroin 
Is ah expensive overhead for the pimp^ Most of the tune, IE you find a junkie 
prostitute, you wli; find hel' pimp Is a juhklfc too. I have encountered several 
incidences where the pimp beat his prostitute for using drugs. Dru^i and 
venereal disease are not good for business. Most street prostitutes use 
prophylact.es for all sexual encounters. Most prostitutes started in the 
business under age- Many have children of their own. Most of these children 
are farmed out to relatives or taken away by legal means. 
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% Tr.e wi:iy way to arrest a ;. i ut* for pandering or procuring Is through his 
prostitutes. TUcse prostitutes must testify at both the Grand Jury and at the 
rUil* Kveii if the prostitute is" -i juvenile, both appearances are still 



I -iuggest an amendment to Sexual Exploitation of Children Law 

should ..iily require the identity and age of a juvenile prostitute, and 

testimony from other sources that he or she. was in fact working f6r a pimp: 

This should be considered sufficient evidence to prove that the pimp was 
se\ually «_xpioiting r.he child. 

- It should be noted that in regards to this amendment and any laws 
pertaining to children, that these laws should include both male and 
female victims, as well as both male and female defendants. 

Pertaining to child pornography, under the current laws, a child is 
described as anyone under the age of 16 year:;. Because most porriographer s 
are well aware of these laws, they try to use models 16 years old or older to 
avoid prosecution. As a result we have lowered our moral standards so as to 
accept rilos, magazines and photographs de icting 16 year olds engaged in 
explicit sex acts with other 16 yeSr olds, or men or women of older ageJ. I 
would suggest that the law be amended to define a child as anyone under the 
age of 18 years, and to let the people of this country decide whether the child 
has been exploited, through the norrral jury system. Again ; under the current 
Inws, this child is still required to testify before a Grand Jury and again 
at trial. Too many times, it's the child who ends up oh trial, through 
cross examination. With pronography, the film, ph5£6graph or magazine 
speaks for itself. The ncre identity, ag<> and corroborative testimony from 
other source* should be sufficient evidence tha L the crime took place. 
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Currently, pornographic films; magazines, photographs and video tape:; 
released in this country are under no restrictions except the relatively vnj . 
obscenity lavs, depending on the jurisdiction or the prosecutors. Censor .--hip 
of this material is nearly impossible, but 1 would propose that every 
purnofcr iphK film, mue, ilnte , photograph ind video tape released in this 
country be required to submit, Lii documented form, a list of all thc» names 
and ages u£ actors, actresses, models and extras, and to Include the 
name and address of the production or publishing company, where the material 
was made and where it will be distributed- This would put some restriction on 
this material, without actually censoring the content. 

r,. r 

Presently it a question arises of a particulat actor or actress, In 
regard to them belnj under a^.e, it is virtually impossible for a, local 
jurisdicn Ion to i-veirciln the tutor's, ar. tress' or model's age • The purport 
of the taw would be t:> prevent ji reduce rif, of pornography from putting children 
in t-eir " 1 1 m or pub I 1 „at ions , Th I iw wuulu maka it iiligit to re i vise purno- 
graphii material In thii country without this documentation and rhoii! penalise 

''owners and operators of these product lun companies, publishing companies 
and everyone distributing the material cocsaer ie.al ly . Also included in this 
law should be a clause to penalize these sane people for falsifying any of the 
docuraeiitat Ion. 

In regards t-; ~i 1 1 .. r 1 - .• 1 > -i • fro 'a fo.. i< n rounaicJ', this rait: nil 
should not be accepted unless accompanied by the proposed documentation. 

Any film or publication ruled obscene under the Federal Law or 35ad<- by 
exploiting children, should automatically be removed from the market in this 
Country. f 
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Senator Spkctkr. Dr. Dillingham; let .us. turn. to. you at this point, 
__ You have been a faculty member of the Washington School of 
Psychiatry since 1967 and you recentiy^ompieted a 2-year study 
funded by the Department of Health ancf Human Services in which 
you interviewed 1,000 child pornography subjects in Washington, 
Baltimore, New York, and Boston. 

WhSt did your findings show, Doctor? 

ST At KMKNT OF f)R. JOHN IHLLINKIIAM 

Dr. Dillingham. Well, our findings showed, among other things, 
trust the profile that was emerging from the study was of children 
who have some shared characteristics with the large runaway: pop- 
ulation of the United States, b\it some dissimilar characteristics. 
These are children— thr- children we interviewed, along with some 
pimps, some families, and some customers, the children we inter- 
viewed were street children, not children in— settled in suburban 
localities, not children who are identified as victims of child por- 
nography in other settings. - - 

Senator Spkctkr. How did you find 1,000 child portography sub- 
jects? How do you find children who pose for pornographic litera- 
ture? --, . 

Or. Dillingham. Well, there is no. traditional methodology in re- 
search for doing this. It is called field initiated research. We had a 
numbe - of sources. We have had a number of previous projects 
which resulted in some access to the criminal underworld in the 
cities that we mentioned. We had some police moral squad cooper- 
ating consultants in New York City and some police informers. So 
what _ r ... 

Senator Spkctkr: What was the youngest that you found/ 

Dr. Dillingham. Six-years-old. - - 

Senator Spkctkr: Six-years-old. What kind of pictures were taken 
of the (5-year-old? _ \ 

Dr. Dillingham The pictures that were taken of the b-year-old 
were genital exposure pictures and masturbation pictures and oral 
s^x. 

Senator Spkctkr. And what is your opinion— oral sex as well 
with (>--year-olds? 

Dr. Dillingham. Yes. ... , 

Senator Spkctkr. What is your opinion of the effect on children 
from being subjected to that kind of activity? 

Dr; Dillingham. I think it is very damaging, extremely damag- 

Senator Spkctkr. What are the consequences specifically, as best 
you can specify them-?- . , - t -- 

Dr Dillingham. Weli, the consequences are, of course, that the 
children grow up with a number of deficits. They grow up with a 
distorted picture of .sexuality and of -their own role as sexual 
beings. They grow up with a picture of themselves as people who 
ate exploited andjjebple whom other peopje are entitled to exploit. 
Thev also grow up with unrealistic pictures of their ability to con- 
trofthe adult world because the fact of the adult world seeks them 
out with these intentions and means suggests trfat they can manip- 
ulate the world and, of course, they cannot. They grow up disassoci- 
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tt*cl_, a I i eh a t Oil ; t H ey g row u p wi 1 1 i sec ret Whi rs a boil t what is go i n g 
to happen to them: and ultirnateiy - 

Se n a to r S v kct k r . How does that ar ise? Could you a n: p 1 i f y the 
secret tears as to what will happen to them? 

Dr. Dii. L i n ( ; i i am ..Well , if y o u get into ex t e nded d i sc ussions with a 
jot of these youngsters; they _wili tell you that they think they are 
riot going to li ye y e ry long. Mbs t of them ha ye bee o _i ne v e ry . ve r y 
extensively, involved with drugs, and many of' them, tne very, very 
young children, it would be a little hard to develop t his kind of con- 
versation, but the children: the middle group of 12, Ml\ 14, 15, 10, 
have had some kind of exposure to family life, and those are usual- 
ly fairly traditional families. And so what the youngsters will often 
tell you is that they will die later but that is not important, but 
that they will go to hell for what they do. 

Senator Spkctkr. What is the youngest age that you have found 
in the use of drugs in this group? 

Dr. Diu. Ingham. I guess S years old. 

Senator Spkctkr: What is your opinion as to the 

Dr. Dillingham. That would be smoking marihuana, not hard 
drugs: 

Senator Spkctkr. How about hard drugs? 
I3r: Dillingham: Thirteen, I guess. 12 or Mi.. 

Senator Spkctkr, What is your opinion on the issue raised by De- 
tective I { agger ty about the cutoff age -at which a person should be 
permitted to pose for photos in the nude? 

Dr. Dillingham. I do not think I have a settled opinion on that. I 
think it is difficult to determine things like the age of consent. I 
think 10 is -as good an age as any to set an arbitrary limit for. 

Senator Spkctkr. You think 10 is the right age? 

Dr. Dillingham. Yes. 

Senator Spkctkk. Better than IS? 

Dr. Dilllngham. I guess if I had to choose, yes. 

Senator Spkctkk. Have you examined the book "Show Me"? 

Dr. Dilllngham. Yes, I have. 

Senator Spkctkk. Do you think that that kind of a book ought to 
bo-permitted to be produced? 
Dr. Dillingham. No, I do not. 

Senator Spkctkr; Why not? y 
Dr. Dillingham. Because I think — I am not offering a literary 
approval of the book. I think it has limitations as to the literary 
worth and also probably has some limitations as an instructional 
work, but I think it is basically instructional and I think the in- 
struction that' it offers is not harmful in itself. I think that it is 
possible for young children to be harmed by exposure to explicit 
photographs, but that really is a complex interplay of their family 
relationships and their relationship with the adults who are either 
permitting or helping them interpret or instructing therhf. I do not 
X think on. the merits of themselves that one could conclude that 
Vthey lire harmful. 

V Senator Spkctek. You are talking about the book "Show Me"? 
Dr. Dillingham: Yes. \ 

Senator Spectkr: I am concerned about your opinion from two 
points of view. 
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W.Mai n ii-ui, il any, do veil think is KCLstumed by the? models, the 
voting hov .inci the voting. girl, in the hook?.. - - 

Or nii.i.iN'.iHAM.'OK. In order to develop an opinion on that, I 
would really have to know the circiiriistahce.s under which those 
jmotographiV sessions took place. I certainly could speculate that 
there iiiv mniiy circumstances under which those tilings take place 
which would be harmful. ... 

Sena'or Si'Kctkk. Hut you are saying not necessarily so; you 
think the law could find- 1 he hivi^iiry conclusion that simply their 
beim: in iiiat peso and those pictures Having been taken, constitute 
such damage to them that h ought to be prohibited by a general ifca- 
t ion or- :i penal statute? 

Dr. Dii.unuham I think it would he very hard to construct one 
r'Hat could give you a kind of automat ic t rigger. 

Sen nor SeFrihu liut it is a practical impossibility for a prosecu- 
tor to go fjiid the children and then to investigate the circum- 
stances under which the picture was taken. That is an unrealistic 
biiUleii if you are going to go that far. You really cannot have a 
statute which is designed to protect children from being photo- 
graphed. Ho vou agree? 

I)i |)i!i!\(oHAM Y"s I ague it would be very haid to find. the 
children. It would not be very hard to find t.he children in that 
hook but it would be in commercialized exploitation. 

Senator Hi kctkk, Hut vou think there aie other books where ehil- 
d;'i n have nosed where it is sufficiently .plain on the surfac* to_ con- 
clude that 'there is damage to those children from being subjected 
tu certain kinds of photography: or photography with certain 
poses? . ... _ . 

Dr\ Dii ijS'.aiAM. I think you could, yes. 

Senator Sckctkr. How would Vou define that? . 

Dr. i)ii:i.:N(iHAM, Well: A think it is almost certain that cmldren 
who are involved in bestiality and involved- in sado-masochistic ac- 
tivities winch are at the same time sexually related, I think you 
could find the conclusion that they would be damaged b> that, yes. 

Senator Spkctkk. Anv situations besides those two? 

Dr. D;ruN(;HAM I am caving to think of others but they do not 
readily come to mind. .. .. - .... 

What I am saying is sexual activities, that have clearly violent 
implications and' have implication^ which are so far removed from 
the statistical norm as. to be of concern, those could probably prnc- 
ticLiliv be judged to be harmful. - - - - [f - 

Senator Spkotkr: Now, with respect to the people who would look 
at the book "Show Me," aside from those who were being subjects, 
do ;-ou think it is a harmful book to have available for sale for 
those who would see it. children wfm would look at it? 

Dr. Dmi.iN'uHAM. WelL again, I think that is a complex problem 
because it is not inconceivable that a child can look at it and have 
s uae harmful effects, . _ t 

Senator SefccTKK Under what circumstances? .... 

Dr Dii.i.in^ukm. Well, if you have a child who had been made 
phobic about sexual activity and sexual expression, he had grown 
up in a family that those were taboo subjects and taboo processes, 
then that child an instructed and unsupervised certainly might 
have a lot of anxieties antffears as. a result of looking at that. A lot 
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of stimulation from which the child would have no explanation or 
help in processing. 

Senator Specter. But that would be an extreme case, an unusual 
case? 

Dr. Dillingham. Yes, but the ordinary viewer of the book, I 
think, with no real detriment to the author or the publishers, has 
to come away bored. 

Son at or Specter; Excuse me? 

Dr. Dillingham. It is a boring book. 

Senator Specter: Jt is a boring book? 

Dr. Dillingham, Yes. 

Senator Spkcter: We do not ban boring books: 

Dr. Dillingham, No. You would ruin the entire publishing indus- 
try if you did that. 

Senator Specter. Like v/e do not ban boring hearings or' boring 
Senators or boring witnesses. 

Well, from what you are saying though, you cannot tell on the 
surface of it that the subjects have been harmed in "Show Me." If 
you cannot show on the surface of it that people who look at it, 
even children, would be harmed absent some unusual background, 
phobic background, then why make "Show Me" illegal? 

Dr. Dillingham. I am not suggesting that you should make it il- 
legal. 

Sen a tor S p ecter, I thought you said that you thought that it 
would be — that the book "Show Me" should be prohibited under 
the existing statutes. 

Dr. Dillingham. No, I did not say that: 

Senator Specter. You did not? 

Dr. Dillingham. No. 

Senator Specter. So what is vbur opinion of the book "Show 
Me"? \ 

Dr. Dillingham. My opinion. is that it is not a particularly harm- 
ful book. It has some limited instructional value that perhaps goes 
beyond the other kinds of books of instruction or education in the 
fl e 1 d of sex ua 1 i ty , _ b u t that it is n o t — i t is not a No be ! p r ize win he r, 
it is not an extraordinarily useful book. The only way I can see 
that you could possibly get at the kind oT protection that perhaps 
you are talking about would be— and I am not sure what the con- 
st i t ut io n a 1 va lidity o f t h is k i nd of t h ing is, bu t it i s the same ki n d 
of thin^ that you do with films in which you say that this is an R 
film or. so forth. If it is possible to say that booksellers cannot sell 
things to minors, than you remove some of the possibility of harm- 
ing minors who are not properly supervised or educated prior to 
the 'reading or looking at the book. 

Senator Spkcter: Dr: Dillingham, thank you very much: . 

Detective Haggerty, th ank you very much . A nyth ing th at you 
would like to call to the committee^ s attention additionally before^ 
we terminate?_ 

Dr. Dillingham. 1 would. 

It Ferris to me that the legislation that already exists, and the 
legislation that is being proposed has to value not only of prosecut- 
ing people who are offens've to the public morals, but also the 
val ue of identi fy i ng _ th e scope _ of the _ p rob 1 e m because with _i n- 
creased police activity, increa.sed arrest 'and so forth, you get a 
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better sense of the si/e of the problem. You get. a sense of the size 
of the problem, vou are identifying a lot of victims_as well as the 
offenders that may be emotionally disturbed, sjid I think the re- 
sources need to be addressed also. There needs to be support for 
funding in treatment. - ~ . 

Senator Spkctkk. I quite agree with you, Dr. Dillingham. That is 
a subject we have addressed and a subject which we are addressing 
in another subcommittee in Health and Human Services. 

Thank you very much, gentlemen. I very much appreciate your 

coming. — --. , 

. [The study prepared for the Washington School of Psychiatry by 
Dr. Dillingham follows:] 
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CHMp PORNOGRAPHY j A STUDY Of THE SOCIALSEXUAL 
ABUSE OF CHILDREN 

EXECUTIVE SUMMARY 



Prepared by: 

John C. Dillingham 
Principal Investigator 

Elaine C. Helmed 
Associate 

t ;<•.*'» - — ......... 

Metropolitan Mental Health Skills Center 
Special Projects Division 
of the 

WASHINGTON SCHOOL OF PSYCHIATRY 

1610 New Hampshire Avenue, N.W. ; 
Washington, D.C. 20009 
202-667-3008 • 

THE CHILD VICTIMS ! -OF PO^OGRAPHY ^ . 

For the past two years, the Washington School of Psychiatry, through its 
subdivisions, the Special Projects Division and the Metropolitan Mental 
Health Skills Center, has been interviewing children on the streets of 
Washington, D.C., Baltimore* Maryland, and New York City who can be con- 
sidered to be at risk of sexual exploitation. The purpose of the Inter- 
viewing has been twofold* to determine, as far as possible, the extent to 
Which such children , involved In prostitution and sex- related activities 
for commercial purposes, have cither been involved in, or have been invited 
to be involved in, pornography, and to attempt to develop a psychosocial 
profile of such children. 

Using field initiated research, the project has interviewed close to 750 
individuals - largely children at risk, child prostitutes and child porno- 
graphy victims, but also parents, pimps and customers. The technique that 
has been used to initiate the research has been simple. In most cases, 
initial contact has been established by stationing an investigator in a bus 
station restaurant, on a street corner on one of the "strips" or "strolls" 
in Washington, New York or Baltimore, and allowing youthful purveyors of 
commercial sexual activity to approach tfie investigator. After some Initial 
conversation, which Is usually an exploratory probe oh the part of the 
youngster, the investigator explains to the youngster the purpose of his 
presence, the interview activity, and the study itself. The latter expla- ^ 
nation was expressed, generally, in the following way: "This study is to V 
help to find out how people who make their living around the bus station 
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and on the stroll, make decisions about how they will live their lives." 
Upon further inquiry, the youngster would be told quite directly that the 
interviews had to do with the relationship of pornography to the rest of / 
their lives. 

The study also used contacts witn pimps set up by policR officials aiid 
police informers, and contacts with children set up in turn By these pimps. 
The extensive contacts with career criminals, prostitutes and pliups from 
other research and service "programs conducted by thb Washington School of 
Psychiatry's Metropolitan Mental Health Skills Center, also produced entree 
into the underworld and ^street life in order to establish contact with 
children on the street ~. • 

X significant number of retrospective interviews were done with young adults 
who are in their very late teenu or early and middle twenties in order to 
get a picture at a later date of the lives of people who had started as 
child prostitutes and pornography participants. 

Originally, it was hoped, that the development of a psychosocial profile of 
these children would provide some clues as to possible early prevention and 
early intervention strategies for working with these youth and their 
families. 

The study attempted to Investigate whether It Is true that the at-risk 
population of children forma a kind of nest of concentric circles, the ' 
largest being all those children at^isk of being victimized by sexual abuse 
or harassment - in the family and in the home, the next largest being children 
actually victimized, the next being child prostitutes, and the final inner- 
most circle being children victimized in particular, unique or unusual ways - 
particularly through child pornography. 

The study also surveyed a large sample of organizations and groups serving 
at risk children and youth - runaway houses, child protective agencies, etc^, 
in order to see what their experience had been in serving child pornography 
victims. A mail survey was sent to 200 agencies and organizations , with a 
return of 35\, a typical level of response for mall questionnaires. 

These surveys .indicated that youth and child serving agencies believe that 
child pornography Is a serious problem In their communities, but have not 
developed any methods for Interviewing their constituencies about this problem, 
and In general do hot feel that they are very thorough in interviewing 
children about sexual issues. 

To date the findings of the study suggest: 

♦ Child pornography unlike child prostitution,' which appears 

to be a large industry, as an "industry 1 * in the United States 
is probably very limited. 'That is, there does hot seem to be 
a large slick commercial production of child pornography. 
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+ There does exist a "cottage industry" for child pornography - 
children acknowledge that they are invariably asked to poSe 
^ for personal pornographic photos by customers on the street and 

in bars and restaurants and hotels. They also acknowledge 
observing the exchange of pornographic snapshots in which their 
peers are exhibited. Most children are unwilling to admit that 
they actively engage in such activities, although they univer- 
sally point the finger at each other. Customers apparently . 
do exchange these photos much like trading baseball cards, etc: 
There is also a significant amount of home movies and homo video, 
which axe also exchanged. 

The youngsters involved in child pornography on the levels de- 
scribed above, fit the general description of runaway/child 
prostitutes: 

1) The largest group are children who have been pushed out 
rather than runaway. They have been told directly, or 
by family behavior, that there is no more room for them 

in their homes - either for economic reasons, or for reasons 
of age specific family dynamics, or* because of re sis tehee to 
intra ' family sexual exploitation, or because of • severe 
family trauma. 

2) More than seventy-five percent report sexual abuse within 
the family. 

3) An overwhelming percentage report a feeling of alienation 
from family lifestyle, family disciplinary culture, etc., 
from a very early age. 

4) More than sixty percent report previous contact with mental 
•health, social • services , or other institutional helping 

professions; These have been perceived as actively hostile 
to the child, as Instruments of increasing the alienation 
from family, and of intensifying a punitive familial attitude 
. or policy toward the child. They are, accordingly, intensely 
distrusted, and perceived hot as resources for help, but as 
reiterations of bad early family and Institutional experiences. 
+ The study suggests that the incidence of serious and chronic mental 
illness among the children and young people who engage rxjth Iri 
prostitution and in pornography is very high. Many aror the 
"deinstitutionalized" among the youthful mental hospital population, 
and not a few are individuals whose chronic mental Illnesses have 
evidently never been treated during their lives, due to family 
alienation from access to conventional mental health systems. 
It Is also evident that a significant number of young people 
have had situational mental health crises due to severely 
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traumatic family catastrophes - catastrophic deaths, suicides, 
murders, etc. Cor which they have received no emergency or 
crisis intervention support, and from the residual effects 
of which they continue to suffer. 
+ The matching characteristics 61 this population with the most 
severely alienated' runaway population do not adequately convey 
to the casual observer another Important factori these youngsters 
appear to share more directly characteristics with the adult 
homeless population, these 'children who are more pushed out 
than runaway, appear to be the "undocumented aliens'* of the 
general population - and will be the homeless adults of the 
future: Their distrust of system resources, their pronounced 
isolation, and their vulnerability for exploitation and misuse 
Is so severe that the likelihood off their being generally 
"reabsorbed" into the mainstream of American youth culture - 
or general culture seems minimal. $ 



Senator Specter. Before adjourning, we will make Senator Ma- 
thias' statement a part of the record as if introduced at the conclu- 
sion of Senator Grassley's opening statement. 

[Whereupon, at 11:30 a.m., the subcommittee adjourned, subject 
to the call of the Chair.] 
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